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Dear Mr. Horrell:

Please find enclosed for lodging with the Court a signed original of a consent decree
between the United States, State of Idaho and Union Carbide in the matters of ¥daho v, The

M.A. Hanna Company and United States v. Blackbird Mining Company. consolidated case
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At this time the decree is lodged with the Court solely for informational purposes.
Pursuant to the provisions of Section 122(d)(2) of CERCLA, 42 U.S.C. § 9622(d)(2), and 28
C.F.R. § 50.7, the United States must publish notice of the consent decree and provide an
opportunity for public comment. After the comment period established in the Federal Register
has expired, the Deparument of Justice will respond appropriately to all written comments,
and, depending on the comments received, the United States will file an appropriate motion
with the Court to enter, withdraw or modifyv the decree.

Please contact me at (208) 334-4145 or Gary Fisher with the U.S. Department of
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Justice at (202) 514-3631 if any questions arise regarding this matter.

. ) - Sincerely,

B

VATHTEEN E TREVER
Deputy Attorney General
Natural Resources Division

cc: Clerk of the Court, District of Idaho (w/encl.)

All Counse! of Record (w/encl.)
14356rka



Uf-gfm/ received  im
Boise F.g,f Durlere
B}Aajane'/‘ok.
(208) 334-703
Ktever

STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL
Statehouse, Room 210

LARRY ECHOHAWK BOISE §3720-1000 ] ,
ATTCARNEY GErERAL T“'E*"'?;f‘;zc%ﬁ‘ gg::g;gg

Criminal Law Division

December 22, 1994 Far (208) 334.2042

Nilural Resource Division

Via Federal Express Fax (2C8) 334-2650

William Horrell

Deputy Court Clerk for the Hon. Manuel L. Real
United States Courthouse

312 N. Spring Street, Room 217P

Los Angeles, CA 90012

Dear Mr. Horreli:

Please find enclosed for lodging with the Court a signed original of a consent decree
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no. 33-4179.
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with the Court 10 enter, withdraw or modify the decre=.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT CF IDAHO

STATE OF IDAHO, et al.

CONSOLIDATED CASE
NO. 83-4179

Plaintiff,
V.

UNION CARBIDE
CONSENT DECREE

THE M.A. HANNA COMPANY, et al.

AND RELATED CASES AND CLAIMS

UNION CARBIDE CONSENT DECREE

WHEREAS, the United States of America (the "United
States"), on behalf of the United States Forest Service ("Forest
Service"), and the National Oceanic and Atmospheric
Administration ("NOAA"}, and the Administrator of the U.S.
Environmental Protection Agency ("EPA"), and the American public
has filed a complaint in this consolidated action alleging that
Union Carbide Corporation ("Settling Defendant"), among others,
is liable, pursuant to the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended ("CERCLA"),
42 U.S.C. § 9501, et seg., for costs incurred and to be incurred
by the United states 1ln response to the release Or ihreat of
release of hazardous substances at the Blackbird Mine Site (the
"Site") in Lemhi County, Idaho, and for damages resulting from
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such releases for injury to, destruction of or loss of natural
resources belonging to, managed by, controlled by or appertaining
to the United States and the State of Idaho, including the cost
of assessing such injury or loss.

WHEREAS, the State of Idaho and the Governor of the
State of Idaho on behalf of the citizens of Idaho have filed an
action alleging that the Blackbird Mining Company, Noranda Mining
Incorporated and The M.A. Hanna Company are liable -- under
CERCLA, as well as the Idaho Environmental Protection and Health
Act (EPHA), Idaho Code § 39-101 et seg., and the commen law
doctrine of nuisance -- for injunctive relief, costs and damages
recoverable under such statutory authority and the common law,
including costs incurred in responding to the release or threat
of release of hazardous substances and for damages for injury to,
destruction of or loss of natural resources belonging to, managed
by, controlled by or appertaining to the State of Idaho,
including the cost of assessing such injury or loss at the
Blackbird Mine Site, located in Lemhi Ccunty, Idaho; and the
defendants have filed third-party complaints against the Settling
Defendant;

WHEREAS, the United States and the State of Idaho and
Settling Defendant (hereinafter, "parties") stipulate and agree
to the making and entry of this Consent Decree ("Decree") without
adjudication of any issue of fact or law, and without any
admission of liability or fault as to any allegation or matter

arising out of the pleadings or otherwise; and



WHEREAS, the parties to this Consent Decree and the
Court recognize that settlement and resolution of the claims
against the Settling Defendant will avoid difficult, expensive
and protracted litigation and that entry of this Decree is in the
public interest;

THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED as
follows:

I. JURISDICTION

1. This Court has both personal and subject matter
jurisdiction over this matter and the Settling Defendant pursuant
to Section 113(b) of CERCLA, 42 U.S.C. § 9613(b), and 28 U.S.C.
§§ 1331 and 1345. Settling Defendant agrees not to contest the
jurisdiction of the Court to enter and enforce this Decree.

IT. DEFINITIONS

2. Unless otherwise expressly provided herein, terms
used in this Decree which are defined in CERCLA and in
regulations promulgated pursuant to CERCLA, shall have the

meaning assigned to them therein.

3. "Damages" shall mean monies to restore, replace, or
acquire the equivalent of natural resources that have been
injured, destroyed or lost as a result of releases of hazardous
substances at the Blackbird Mine Site, including compensation to
the public for lost or diminished use values and non-use or

passive use values of such natural resources.

4. "Settling Defendant” shall mean Union Carbide

Corporation and (solely for the purposes of this Decree), its



successors and assigns and its predecessor at the Haynes Stellite
Adit, the Haynes Stellite Company.

5. The "Blackbird Mine Site" or "the Site" shall mean
for purposes of this Decree the entire complex of open pit and
underground mines, with associated waste rock piles, tailings
piles, roads and recad fill, tailings impoundments, dumps, adits,
portals, shafts, milling and processing facilities and former
sites of such facilities, mine office and storage buildings and
former sites of such buildings, and all other mining and related
structures located in the drainage areas of Blackbird Creek, West
Fork Blackbird Creek, Meadow Creek, Little Deer Creek, and
Bucktail Creek in Lemhi County, Idaho. The Blackbird Mine
includes all mining claims, patented or unpatented, currently or
oreviously held pursuant to the Mining Law of 1872, within the
drainage areas of Blackbird Creek, West Fork Blackbird Creek,
Meadow Creek, Little Deer Creek, and Bucktail Creek in Lemhi
County, Idaho. The Blackbird Mine encompasses all or portions
of: Township 21 North, Range 18 East, Boise Meridian, Sections
15, 16, 17, 20, 21, 22, 23, 26, 27, 28, 29, 33, 34, 35, and 36;
Township 20 North, Range 18 East, Boise Meridian, Sections 1, 2,
3, 4, 11, and 12; and Township 20 North, Range 19 East, Sections
6 and 7 and all surface and groundwaters downstream or
downgradient or otherwise, under, adjacent, or appurtenant to the
foregoing described unsurveyed geographic area known hereafter as

the Blackbird Mine.



The legal definition of the Blackbird Mine Site for
CERCLA purposes will not be finalized until the U.S.
Environmental Protection Agency has completed a site
investigation. No definition of the Blackbird Mine precludes the
State or the United States from seeking recovery for injury to
natural resources occurring outside the boundaries of the
Blackbird Mine, but which are nevertheless caused by the release
of hazardous substances from the Mine.

6. ™MHaynes Stellite Adit"™ shall mean for purposes of
this Decree the area shown on the map Attached hereto as Exhibit
A. The parties agree that the area includes the following
portions of Mineral Survey 2844A: all of the Morning Star No. 1
Lode, that portion of the Merrimac No. 1 Lode and Merrimac No. 4
Lode lying north of Blackbird Creek; and the area encompassed by
a meets and bounds survey lying south of Morning Star No. 1 and
Merrimac No. 1 Lodes as delineated on Exhibit A, "Haynes~Stellite
Adit Map". That meets and bounds description is as follows:
Beginning at corner 1 of the Morning Star No. 1 Lode
(unpatented), thence, S. 82’ 18’ W. 197.0 feet to the True Point
of Beginning; thence, S. 22° 34’ E. 461.6 feet; thence, S. 85° 21/
E. 90.7 feet; thence, S. 79° 34/ E. 168.8 feet; thence, N. 89° 17°
E. 138.9 feet; thence, 8. 47° 42’ E. 2520.1 feet; thence, N. 7°
427 W. 933.4 feet; thence, N. 47° 42/ W. 3000.0 feet; thence, s,
7" 42’ E. 166.7 feet; thence, S. 82° 18/ W. 1500.0 feet; thence.
S. 7° 42’ E. 600.0 feet; thence, N. 82° 18/ W. 1303.0 feet to the

True Point of Beginning. (Where the described boundary extend



south of Blackbird Creek, the boundary line of Haynes Stellite
Adit will follow a meander line along the northern mean high
water line of Blackbird Creek.)

7. "United States and the State of Idaho" shall mean
the United States of America and the State of Idaho and their
agencies, departments and instrumentalities.

III. PARTIES BOUND

8. This Decree shall apply to and be binding upon the
United States and the State of Idaho and upon the Settling
Defendant. Each signatory to this Decree represents that he or
she is fully authorized to enter into this Decree and to legally
bind the party or parties represented by him or her.

IV. SETTLEMENT OF ALL PAST AND FUTURE RESPONSE
COSTS AND DAMAGES

A. Settling Defendant

9. As provided in paragraphs 10-12, hereof, Settling
Defendant shall pay the sum of TWO HUNDRED FIFTY THOUSAND DOLLARS
($250,000) to settle the claims against it to be paid to the
United States and the State of Idaho upon final entry of this
Consent Decree by the Court.

10. A. Within twenty (20) business days after the
Court’s entry of this Decree, Settling Defendant shall cause the
full principal cf£ $250,000 plus interest on that amount computed
at the interest rate on one year United States treasury bills as
Of thne date of lodging this Decree with the Court until the date
of payment, to be paid into the Registry of the Court, United
States District Court for the District of Idaho. Such amounts
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shall be administered by the Registry of the Court for the
benefit of NOAA, the Forest Service, the EPA and the State of
Idaho. The amount so paid and any interest accrued thereon shall
be available to the United States and the State of Idaho in
accordance with Paragraphs 10.D. through 10.F. below.

B. The payment shall be made by certified or bank
check payable to "Clerk, United States District Court." The
check shall include on its face a statement that it is a payment
in settlement of claims in Consolidated Case No. 83-4179 and

shall be sent to:
Office of the Clerk
United States District Court for the
District of Idaho
550 West Fort Street
Boise, Idaho 83720
C. Settling Defendant shall cause copies of the check
and of any transmittal letter accompanying the check to be sent
to: Chief, Environmental Enforcement Section, Environment and
Natural Resources Division, U.S. Department of Justice, P.0. Box
7611, Washington, D.C., 20044; Regional Attorney, NOAA Office of
General Counsel, 7600 Sand Point Way, N.E., Seattle, Washington
98115; U.S. Forest Service, Intermountain Region, 324 25th
Street, Federal Building, Ogden, Utah 84401, and Chief, Natural
Resources Division, State of Idaho, Office of the Attorney
General, P.0O. Box 83720, Boise Idaho, 83720.
D. The Registry of Court shall administer 211 amcunts

pala unaer tnls Decree 1n an interest-pearing account (‘'Reglistry

Account") as provided in the Order Directing the Deposit Into the



Registry of the Court ("Deposit Order") issued by this Court
pursuant to Rule 67.1 of the Federal Rules of Civil Procedure,

28 U.S.C. § 2041, and Local Rule 67.2 of the Local Rules for the
U.S. District Court for the District of Idaho. The Deposit Order

shall be attached to this Decree.

E. All funds and all interest accrued thereon in the
Registry Account shall be held in the name of the "Clerk, United
States District Court,'" for the benefit of the United States and
the State of Idaho. Upon joint application by the United States
Department of Justice and the Office of the Attorney General for
the State of Idaho, monies in the Registry account shall be
disbursed by direction of the United States and State of Idaho by
further order of this Court. These monies shall be used to
conduct site investigations and remediation at the Haynes
Stellite Adit and to plan, implement, and oversee actions to
restore, replace, or acquire the equivalent of natural resources
that have been injured, destroyed, or lost as a result of the
releases of hazardous substances at the Blackbird Mine Site, in
accordance with Section 107(f) (1) of CERCLA, 42 U.S.C.
§ 9607(f)(1l). All disbursements from the Registry Account shall
be made by order of the Court in accordance with the provisions
of 28 U.S.C. § 2042 and Local Rule 67.3 of the Local Rules for
the U.S. District Court for the District of Idaho.

F. In the event that it is later determined that the
provisions of Paragraphs 10.D and 10.E are unlawful, the amounts

in the Registry Account or payable under this Decree shall be



distributed to the United States and State of Idaho as determined
by further agreement of the United States and the State of Idaho
or, if no such agreement is reached within a reasonable time, by
an allocation of those amounts by this Court. In making any such
allocation, the Court shall consider any memorandum of agreement
or memorandum of understanding between the United States and the
State of Idaho concerning the use of amounts recovered at the
Blackbird Mine Site, or, in the absence of any memorandum of
agreement or understanding, the statute’s goals of respoending to
releases or threatened releases of hazardous substances and
restoring, replacing, or acquiring the equivalent of the injured
or lost natural rescurces. All amounts recovered under this
Decree and all interest accrued thereon shall be used not
inconsistently with the National ©0il and Hazardous Substances
Contingency Plan and in accordance with Section 107 of CERCLA.

11. If Settling Defendant does not timely pay the
amount specified above, this Consent Decree shall be considered
an enforceable judgment for purposes of post judgment collection
under Federal Rule of Civil Procedures 69 and other applicable
statutory authority without further order of this Court.

12. In the event that the Settling Defendant fails to
make timely payment of the amount specified in paragraph 9,
interest shall be assessed at the annual rate established
pursuant to 31 U.S.C. § 3717 on the overdue amount from the due
date given in this Consent Decree through the date of payment.

Settling Defendant shall also pay a penalty of 6% per annum on



any principal amount not paid within 90 days of the due date (the
"penalty date"), which penalty will be charged for the entire
period after the penalty date. Settling Defendant shall also
reimburse the United States and the State for costs and
reasonable attorney fees incurred by them in enforcing Settling
Defendant’s obligation to make the payment required by this

Decree.

V. COVENANTS NOT TO SUE BY PLAINTIFFS

13. A. In consideration of the payment by Settling
Defendant under the terms of the Consent Decree, and except as
specifically provided in Paragraphs 15 and 16 of this Consent
Decree, the United States covenants not to sue or to take any
other civil or administrative action against Settling Defendant
for any and all civil liability arising from the Blackbird Mine
Site for response costs, lost revenue, health study costs,
natural resource damages, costs of assessing natural resource
damages, enforcement or litigation costs (including attorney’s
fees), interest, civil penalties, civil damages or other legal or
equitable relief pursuant to §§ 106 and 107 of CERCLA and the
common law.

B. In consideration of the payment by Settling
Defendant under the terms of the Consent Decree, and except as
specifically provided in Paragraphs 15 and 16 of this Consent
Decree, the State of Idaho covenants not to sue or to take any
other civil or administrative action against Settling Defendant

for any and all civil liability arising from the Blackbird Mine
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Site for response costs, lost revenue, health study costs,
natural resource damages, costs of assessing natural resource
damages, enforcement or litigation costs (including attorney’s
fees), interest, civil penalties, civil damages or other legal or
equitable relief.

14. If it is later determined that Settling Defendant
or any of its predecessors conducted mining or milling activities
which are currently unknown to the United States and the State of
Idaho, at areas of the Site outside the Haynes Stellite Adit, the
Covenant not to sue contained in Paragraph 13 shall not apply to
further actions the United States and/or State of Idaho may take
respecting those areas outside the Haynes Stellite Adit,
including but not limited to, (1) the right of the United States
to issue an administrative order seeking to compel response
actions, or (2) the right of the United States to institute
proceedings in this action or in a new action seeking recovery of
response costs and/or damages or to compel response actions, if
necessary, or (3) any right the State of Idaho may have jointly
with or separate from the United States, pursuant to the State’s
authority under Section 107 of CERCLA or applicable state law, to
institute proceedings in this action or in a new action, seeking
recovery of response costs and/or damages or to compel response
actions, if necessary.

VI. UNITED STATES AND STATE OF IDAHO’S RESERVATIONS
CONCERNING RESPONSE ACTIONS AND NATURAL RESOURCE INJURY

15. Notwithstanding any other provision of this
Censent Decree, the United States and the State of Idaho reserve,
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and this Consent Decree is without prejudice to, (1) the right of
the United States to issue an administrative order seeking to
compel response actions; or (2) the right of the United States to
institute proceedings in this action or in a new action, seeking
recovery of response costs and/or damages or to compel response
actions, if necessary, or (3) any right the State of Tdaho may
have jointly with or separate from the United States, pursuant to
the sState’s authority under Section 107 of CERCLA or applicable
state law, to institute proceedings in this action or in a new
action, seeking recovery of response costs and/or damages or to
compel response actions, if necessary, if the following
conditions (set forth in a., b. and ¢.) are met:

a. {1} Conditions at the Haynes Stellite Adit
resulting from releases of hazardous
substances at or from the Haynes Stellite
Adit or from releases of hazardous substances
resulting from Settling Defendant’s
activities at the Site, previously unknown to
the United States or the State, are
discovered, or;

(2) 1information with respect to the Haynes
Stellite Adit or Settling Defendant’s
activities at the Site, unknown to the United
States or the State prior to the lodging of
this Decree, is received, in whole or in

part; and
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b. These previously unknown conditions or this
information, either separately or together with other relevant
information, indicate

(1) that releases of hazardous substances at
or from the Haynes Stellite Adit or
attributable to activities by Settling
Defendant at other portions of the Site have
caused or contributed to injury to,
destruction of or loss of natural resources
of a type that was unknown, or of a magnitude
substantially greater than was known to
Plaintiffs at the date of lodging of this
Decree, or (2) that releases or threatened
releases of hazardous substances at or from
the Haynes Stellite Adit or attributable to
activities by Settling Defendant at other
portions of the Site present a risk to human
health or the environment of a type that was
unknown or of a magnitude substantially
greater than was known to Plaintiffs at the
date of the lodging of this Decree, and

¢. The United States and the State shall have expended
not less than $250,000 in total costs solely in

(1) investigating and responding to the

conditions at the Haynes Stellite Adit or

13



attributable to the mining activities of
Settling Defendant and/or

(2) investigating, restoring, replacing or
acquiring the equivalent of the natural
resource(s) injured as a result of releases
at the Haynes Stellite Adit or attributable
to the mining activities of Settling
Defendant.

16. For purposes of Paragraph 15, the information and
the conditions known to the United States and the State of Idaho
regarding all matters other than types and/or levels of hazardous
substances at or from the Haynes Stellite Adit shall include:

a. The information and those conditions set forth in

the Blackbird Mine Site Source Investigation Field Samplina

Report, April 21, 1993 (RCG/Hagler Bailly, Inc.);

b. The information in Environmental Contamination

From the Blackbird Mine, Idaho, January 21, 1994, (RCG/Hagler

Bailly);
¢. Information disclesed in response to discovery

raquests in these consolidated actions prior teo lodging of this

Decree;

d. Information disclosed in deposition testimony in
these consolidated actions prior to the lodging of this Decree;
e. Information disclosed in affidavits and
declarations filed with the Court in these actions prior to the

lodging of this Decree;
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f. Information disclosed in documents produced to or
otherwise provided prior to the lodging of this Decree to either
the United States or the State by Settling Defendant in these
actions; and

g. Information lodged with the Court by other persons
within the time period for public comment or under paragraph 30
of this Decree.

h. Any document or other information in the possession
of the United States, the State, or their contractor obtained or
acquired from activities in conducting a natural resource damage
assessment or any other sampling or testing at the Site prior to
the lodging of this Decree.

17. For purposes of Paragraph 15, the information and
conditions known to the United States and the State of Idaho as
of the date of the lodging of this Consent Decree regarding the
types and/or levels of hazardous substances at or from the Haynes
Stellite Adit consists of only that information contained in:

a. RCG, 1993. Blackbird Mine Source Investigation
Field Sampling Report. Data collected in fall 1992.

b. RCG, 1994 (draft). Data collected in spring 1993.

c. Analytical Results, W.R. Junge and Associates,
Inc., 1992. Duplicate samples: Haynes-Stellite Adit. (Samples
collected concurrently with RCG sampling event at same sampling

locations in fall 1992).



d. Junge & Assoclates, 1993. Passive Treatment System
Design and Cost Estimate: Haynes-Stellite Adit Lemhi County
Idaho.

e. Reiser, 1985. Panther Creek, Idaho, Habitat
Rehabilitation. (1 sample at adit analyzed for conductivity and
flow in fall 1984).

f. August 5, 1983. State of Idaho Sampling.

g. October 10, 1991. State of Idaho Sampling.

h. March - July 1994. United States and State of
Idaho Sampling.

VII. COVENANTS BY SETTLING DEFENDANT

18. Subject to the provisions of paragraph 20.c,
herecf, Settling Defendant hereby covenants not to sue, or to
bring any administrative action against, the United States or the
State of Idaho for any claims relating to or arising from the
Site or this Consent Decree, including but not limited to any
direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the IRC, 26 U.S.C.

§ 9507), through CERCLA Sections 106(bk)({2), 111, 112, 113 or any
other provision of law, and including, the counterclaims asserted
in Settling Defendant’s Answer to the United States’ Complaint or
any action for contribution or against any agency or department
of the United States or the State of Idaho.

19. Settling Defendant waives any rights it may have
to seek judicial or administrative review of any Remedial and

Restoration Plan(s) prepared by the United States and/or the

16



State for the Site and of any actions taken to implement those
Plans and of any action taken by the United States to list the
Site on the National Priority List.

VIII. .GENERAL RESERVATION OF RIGHTS

20. A. The covenants not to sue set forth in
Paragraphs 15 and 18 above do not pertain to any matters other
than those expressly specified therein. Nothing in this Consent
Decree is intended or shall be construed as a release or covenant
not to sue or prosecute any claim or cause of action,
administrative or judicial, civil or criminal, past or future,
which the United States, the State of Idaho, or the Settling
Defendant may have against any person, firm, corporation or other
entity other than Settling Defendant.
B. The United States and the State of Idaho reserve,
and this Consent Decree is without prejudice to, all rights
against Settling Defendant with respect to all other matters,
including but not limited to, the following:
(1) <laims based on a failure by Settling
Defendant to meet a reguirement of this
Consent Decree;

(2} liability arising from the past, present, or
future disposal, release, or threat of
release of Hazardous Substances by Settling
Defendant originating ocutside of the Site; or

(3) criminal liability.



C. Settling Defendant reserves the right to any
affirmative defenses, counterclaims, cross-claims, and third
party claims against the United States, if the United States
brings a civil or administrative action in accordance with the
terms of paragraphs 14 and 15 of this Consent Decree or joins in
such an action brought by the State of Idaho. Settling Defendant
reserves the right to any affirmative defenses, counterclaims,
cross-claims, or third party claims against the State of Idaho,
if the State of Idaho brings a civil or administrative action in
accordance with the terms of paragraph 14 and 15 of this Consent
Decree or joins in such an action brought by the United States.

21. Notwithstanding any other provision of this
Consent Decree, the United States and the State of Idaho retain
all authority and reserve all rights to take any and all response
actions authorized by law at or in connection with the Site.

IX. EFFECT OF SETTLEMENT, CONTRIBUTION PROTECTION

22. Except as expressly provided herein, the Settling
Defendant reserves all rights (including any right to
contribution), defenses, claims, demands, and causes of action
which it may have with respect to any matter, acticn, event,
claim, or proceeding relating to the Site, or otherwise, against
any person.

23. With regard to claims against the Settling
Defendant for matters addressed in this Consent Decree (including
all claims of the type addressed in the Covenant Not To Sue

contained in paragraph 13), upon receipt by the United States and

18



the State of ldaho of the payment required by paragraphs 9 and 10
of this Decree, the Settling Defendant is entitled to such
protection from contribution actions or claims as is provided in
Section 113(f) (2) of CERCLA, 42 U.S.C. §§ 9613(f)(2), as well as
any applicable state statutory law and common law and federal
common law. This Consent Decree is entered into in good faith,
and all claims for contribution or indemnification against
Settling Defendant under state or federal law, arising out of the
Site, are barred to the extent provided by law.

24. A. The Settling Defendant agrees, with respect to
any suit or claim for contribution brought by it for matters
related to the Site, that it will notify the United States,
through its Department of Justice, and the State of Idaho,
through the State Attorney General, in writing at least 60 days
before filing of such suit or claim.

B. Settling Defendant agrees, with respect to any suit
or claim for contribution brought against it in connection with
the Site, to notify the State Attorney General and the Department
of Justice in writing within 20 days of service of the complaint.

C. Settling Defendant agrees to notify the State
Attorney General and the Department of Justice within 20 days of
service or receipt of any motion for Summary Judgment and within
10 days of receipt of any order from a court setting a case for
trial for matters related to the Site.

25. In any subsequent administrative or judicial

proceeding initiated by the United States or the State pursuant
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to paragraphs 14 or 15 for injunctive relief, recovery of
response costs, or other appropriate relief relating to the Site,
Settling Defendant shall not assert, and may not maintain, any
claim or defense (including any claim based upon the principles
of waiver relating to the timing of suit, res judicata,
collateral estoppel, issue preclusion, or claim splitting,] based
upon any contention that claims raised by the United States or
the State in the subsequent proceeding were or should have been
brought in the instant case, provided, however, that nothing in
this paragraph affects the enforceability of the covenants not to
sue set forth in paragraph 13.
X. EFFECTIVE DATE

26. This Consent Decree shall become effective upon
entry by this Court, following compliance with the public notice
and opportunity for comment provisions of paragraph 31.

XI. MODIFICATION; COUNTERPARTS

27. No material modification of the provisions of this
Decree may be made without the written agreement of the parties

herete, and the approval of the Court.

28. Any medifications that do not materially alter the
provisions of this Consent Decree shall be made by written
agreement of the parties hereto, a copy of which shall be filed

with the Court.

29. This Decree may be executed in any number of

counterparts, each of which shall be deemed an original, but all
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of which taken together shall constitute one and the same instru-
ment.

XII. CONTINUING JURISDICTION; TERMINATION

30. The Court shall retain jurisdiction to modify,
enforce, terminate, or reinstate the terms and conditions of this
Decree and to resolve any disputes that may arise regarding its
construction or implementation; provided, however, that upon
notification to the Court by the United States and the sState of
Idaho of receipt of full payment of the sums set forth in
paragraph 9 herecof, this Court shall terminate the Decree as to
all signatories and dismiss the action herein as to the Settling
Defendant with prejudice. Such termination and dismissal shall
not affect the continuing obligations established hereunder
pursuant to Sections V through IX (Covenants Not to Sue); (Effect
of Settlement; Contribution Protection), which shall remain in
effect.

XIIT. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

31. This Consent Decree shall be lodged with
the Court for a period of not less than 30 days, for public
notice and comment consistent with the provisions of Section
122(d) (2) of CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R.

§ 50.7. The United States reserves the right to withdraw or

withhold its consent if the comments received disclose facts or
considerations which indicate that the Decree is inappropriate,
improper or inadequate. If there are no changes as a result of

the comments received, Settling Defendant consents thereafter to
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entry of the Decree without further notice. No alterations or
modifications of this Decree shall be made without the prior
written appfoval of the United States, State of Idaho, and the
Settling Defendant.
XIV. SERVICE

32. The Settling Defendant shall identify, on the
attached signature page, the name and address of an agent who is
authorized to accept service of process by mail on its behalf
with respect to all matters relating to this Consent Decree.
Settling Defendant hereby agrees to accept service in such manner
and to waive the formal service requirements set forth in Rule 4
of the Federal Rules of Civil Procedure and any applicable local

rules of this Court.

Xv. FINAL JUDGMENT

33. This Consent Decree shall constitute a final
Judgment among the parties hereto. This Court therefore
expressly determines pursuant to Rule 54(b) that there is no just
reascon for delay for entry of this Consent Decree as a final

judgment among these parties.
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Date: _ /7 "‘2-7"7?/

Date: /O/C;)é?’ch/

Date: 061‘010’4’ 25, /??‘7

Date: OC_TL 3/; (994

FOR THE UNITED STATES

Pl ///,%Ay%_(

LOIS J. SCHIFFER

Acting Assistant Attorney General

Environment and Natural Resources
Diyision

FOR THE STATE OF IDAHO

72NN

NICK KREMA ¢
KATHLEEN TREV@R

FOR UNION CARBIDE CORPORATION

/éztb/;%“///rz”77gb“"/

RONALD VAN MYNEN, Vice President
Health, Safety & Environment
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LARRY ECHOHAWK
ATTORNEY GENERAL

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

C. NICHOLAS KREMA
KATHLEEN E. TREVER
Deputy Attorneys General
Statehouse, Room 210
P.O. Box 83720

Boise, Idaho 83720-0010
(208) 334-2400

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

THE STATE OF IDAHO and GOVERNOR
CECIL D. ANDRUS in his capacity

as Trustee of Natural Resources,
Plaintiffs,
V.

THE M.A. HANNA COMPANY,

in its individual capacity and its capacity as a
limited partner in the Blackbird Mining Company;
NORANDA MINING, INC., in its individual
capacity and its capacity as a general partner

in the Blackbird Mining Company;

NORANDA EXPLORATION, INC.; and
BLACKBIRD MINING COMPANY,

a limited partnership,

Defendants.

AND RELATED THIRD-PARTY ACTIONS

i i il g N P S g

UNITED STATES OF AMERICA,

Plaintiff,

CERTIFICATE OF SERVICE - 1
\P4353NKA.DOC

CONSOLIDATED CASE
Civil Case No. 83-4179

CERTIFICATE OF SERVICE

Civil Case No. 93-0235-E-HLR



V.

BLACKBIRD MINING COMPANY LIMITED
PARTNERSHIP; THE M.A. HANNA
COMPANY, formerly THE HANNA MINING
CO., individually and as a limited partner in
Blackbird Mining Company Limited Partnership;
HANNA SERVICES COMPANY; NORANDA
MINING INC., individually and as a general
partner in Blackbird Mining Company Limited
Partnership; NORANDA EXPLORATION CO.;
MACHINERY CENTER, INC.; ALUMET
CORPORATION; and UNION CARBIDE
CHEMICALS AND PLASTICS CORPORATION

Defendants.
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I hereby certify that on the Zé_p_ Jday of December, 1994, 1 served the CONSENT
DECREE between the United States, State of Idaho and Union Carbide Corporation, and
CERTIFICATE OF SERVICE by causing true and correct copies thereof to be deposited in
the United States Mail, postage prepaid, addressed to counsel for all parties at the addresses

listed on the current Master Service List (copy attached).

Gy E. Tpe-

KATHLEEN E. TREVER

Deputy Attorney General
Natural Resources Division

CERTIFICATE OF SERVICE - 2
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MASTER SERVICE LIST

LARRY ECHOHAWK

CLIVE J. STRONG

C. NICHOLAS KREMA

KATHLEEN E. TREVER

Office of the Attorney General

Statehouse, Room 210

P.O. Box 83720

Boise, Idaho 83720-0010

(208) 334-2400

Fax (208) 334-2690
Attys/State of Idaho & Governor Andrus

ANTHONY O. GARVIN

JOHN A. MENDEZ

BROBECK, PHLEGER, HARRISON

Spear Street Tower, 23rd Floor

One Market Plaza

San Francisco, CA 94105

(415) 442-0900

Fax (415) 442-1010
Atty/Noranda Mining Inc., Noranda Exploration, Inc.
Blackbird Mining Company

BRUCE W. LAIDLAW

PAUL M. ZIEFF

BETH ABOULAFIA

LANDELS, RIPLEY & DIAMOND

350 Steuart Street

San Francisco, California 94105-1250

{(415) 788-5000

Fax (415) 788-7550
Attys/Noranda Mining Inc., Noranda Exploration, Inc.
Blackbird Mining Company

BRUCE M. SMITH

ROSHOLT ROBERTSON & TUCKER, CHTD.

P.O. Box 2139

Boise, ID 83701-2139

(208) 336 0700

Fax (208) 344-6034
Attys/Noranda Mining Inc., Noranda Exploration, Inc.
Blackbird Mining Company

DON A. OLOWINSKI

RICHARD B. BURLEIGH

HAWLEY TROXELL ENNIS & HAWLEY
P.O. Box 1617

877 West Main Street

Boise, ID 83701

(208) 344-6000

CERTIFICATE OF SERVICE - 3
\P4353NKA.DOC



Fax (208) 342-3829
Attys/ The M. A. Hanna Company
and Rojet Enterprises, Inc.

CARL BURKE

ERIC L. BERLINER

WILLIAM G. DRYDEN

ELAM & BURKE, P.A.

Key Financial Center

P.O. Box 1539

Boise, ID 83701-1539

(208) 343-5454

Fax (208) 384-5844
Atty/Alumet

THEODORE L. GARRETT
CATHERINE S. STEMPIEN
COVINGTON & BURLING
1201 Pennsylvania Avenue, N.W.
Post Office Box 7566
Washington, D.C. 20044
(202) 662-6000
Fax (202) 662-6291

Atty/Alumet

L.R. CURTIS, JR.
ALAN BRADSHAW
HOLME, ROBERTS & OWEN
111 East Broadway, Suite 1100
Salt Lake City, Utah 84111
(801) 521-5800
Fax (801) 521-9639
Attys/Union Carbide Corporation

FREDRIC V. SHOEMAKER
COSHO, HUMPHREY, GREENER & WELSH
Carnegie Building
815 W. Washington St.
Boise, Idaho 83702
(208) 344-7811
Fax (208) 338-3290
Atty/Union Carbide Corporation

BETTY RICHARDSON

United States Attorney

WARREN DERBIDGE

United States Attorney's Office

Box 32

Boise, ID 83707

(208) 334-1211

Fax (208) 334-9375
Atty/United States

CERTIFICATE OF SERVICE -4
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MARX A. NITCZYNSKI
DANIEL R. DERTKE
Department of Justice
Environment & Natural Resources Division
Environmental Defense Section, Room 7309
10th & Pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-3747
Fax (202) 514-2584

Atty/United States

GARY FISHER
RACHEL JACOBSON
ELIZABETH LOEB
Department of Justice
Environmental Enforcement Section
Environment & Natural Resources Division
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044
(202) 514-5474
Fax (202) 514-4180

Atty/United States

J. DEREK DAELSTROM
JOHN A. DAHLSTROM
American Plaza I
77 West 200 South, #212
Sait Lake City, Utah 84101
(801) 355-4252
Fax (801) 355-4467

Atty Machinery Center, Inc.

BYRON FOSTER
P.O. BOX 1534
Boise, ID 83701-1584
(208) 336-4440
Fax (208) 344-7721
Atty Machinery Center, Inc.
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