
UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

THE STATE OF IDAHO, et al, )
)

Plaintiffs, ) CONSOLIDATED CASE
) 83-4179 

v. ) and 93-0235
)

THE M.A. HANNA COMPANY, et al ) ORDER TO AMEND
) CONSENT DECREE CONCERNING
) FINANCIAL ASSURANCE ACCOUNT

Defendants. )
                                                                        )

Before the Court is the Joint Motion of the parties to Amend the Consent Decree to

Establish Court Registry Account. (Dkt. No. 931.) The Motion indicates that the parties have

jointly agreed to request an order from the Court establishing a registry account and for the

initial deposit of funds in the amount of $100 in accordance with Federal Rule of Civil

Procedure 67 and Local Rule 67.1. The Motion is made in an effort to assure the remedial

actions contemplated by the previously entered Consent Degree will be funded. The Court has

reviewed the Consent Decree and the amendments thereto as well as the terms proposed in the

instant Motion and finds good cause is shown to grant the Motion and Order than a Court

Registry Account be established. As such, the Court finds as follows,

WHEREAS, the parties signed a Consent Decree, which was approved by this Court on

September 1, 1995.

WHEREAS, the parties have stipulated through their respective counsel that, with the

approval of the Court, Paragraph V.B.(5.b) of the Consent Decree entered by this Court on

September 1, 1995, be amended to establish a financial assurance Registry Account, and for

good cause shown, it is hereby:
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NOW THEREFORE IT IS HEREBY ORDERED, the Motion (Dkt. No. 931) is

GRANTED and that Paragraph V.B (5.b) of the Consent Decree is AMENDED to provide as

follows:

b. “Settling Defendants shall perform Response Actions related to the Site, and

conduct operation and maintenance of the final remedial action in accordance with the

ROD issued by EPA in 2003, in consultation with the Trustees. Obligations under this

Subparagraph will be carried out in accordance with separate administrative orders or

consent decrees not covered by this Consent Decree.”

(i) In 2003 EPA issued an Administrative Order that has been amended from

time to time, most recently in 2011 (“EPA Order”) requiring that Defendants

perform remedial action, including operation and maintenance, at Blackbird Mine

Site pursuant to a 2003 EPA Record of Decision (“ROD”). The EPA Order

requires the Defendants to provide financial assurance in the amount of

$20,476,000 to assure the availability of funds for the long-term operation and

maintenance (“O&M”) of the ROD remedy. To comply with this requirement,

Defendants have provided separate financial assurance mechanisms, namely,

letters of credit (“LOC”) in the case of Intalco and a letter of credit (“LOC”) in

the case of Noranda. A Registry Account will be established with this Court to

receive any funds drawn from the LOCs. In turn, funds in the Registry Account

will be used as needed to pay for O&M if one or more of the Defendants are

unable or unwilling to perform or pay for O&M or are otherwise in default under

the terms of the LOCs, all as set forth herein and in the Stipulation to Amend

Consent Decree Concerning Financial Assurance Account (the “Stipulation”). An
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initial amount of $100 will be deposited by Defendants to open the Registry

Account. Additional funds will be deposited into the Registry Account from the

LOCs pursuant to the terms of the Stipulation.

(ii) The Registry of the Court shall administer all amounts paid under this

Paragraph in an interest bearing account as provided in the Order Directing the

Deposit into the Registry of the Court ("Deposit Order") issued by this Court

pursuant to Rule 67 of the Federal Rules of Civil Procedure, 28 U.S.C. §2041, and

Rule 67.1 of the Local Rules of the U.S. District Court for the District of Idaho.

(iii) All funds and all interest accrued in the Registry Account shall be held in

the name of the “Clerk, United States District Court” for the benefit of the United

States. Upon Motion of the United States, or Motion of the Parties in accordance

with the Stipulation, and pursuant to an Order of the Court, monies in the Registry

Account shall be disbursed pursuant to the Stipulation To Amend Consent Decree

Concerning Financial Assurance Account and Stipulation Regarding Operation of

Financial Assurance attached to the consent decree amendment. All

disbursements from the Registry Account shall be made by order of the Court in

accordance with the provisions of 28 U.S.C. § 2042 and Rule 67.2 of the Local

Rules for the District Court for the District of Idaho.

DATED:  April 12, 2011

                                                
Honorable Edward J. Lodge
U. S. District Judge
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