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{N THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA.

Plaintiff, Civil Action

No.
V.

HATHAWAY-BRALEY WHARF COMPANY, INC,,

Defendant.

COMMONWEALTH OF MASSACHUSETTS,
Plaintiff, Civil Action

No.

V.

HATHAWAY-BRALEY WHARF COMPANY, INC.,,

)
)

)

)

)j

)

)

)

)

)
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)

)

)

)

);

)

)

)

)

)

Defendant. )
)

CONSENT DECREFE

I. BACKGROUND
A. The United States of America (“United States™), on behalf of the Administrator of the
United States Environmental Protection Agency (“EPA”), filed a complaint in this matter against
the Hathaway-Braley Wharf Company, Inc. ("Settling Defendant”), pursuant to Section 107 of
the Comprchensive Environmental Response, Compensation, and Liability Act of 1980, 42

U.S.C. §9607. as amended (“CERCLA"). seeking reimbursement of response Costs mcurred or



Case 1:03-cv-11259-WGY Document 36 Filed 02/28/04 Page 4 of 20

HATILAWAY-BRALEY WHARF COMPANY, InC. CONSENT DECREE Page 2 0 30
ATLAS TACK CORPORATION SUPERFUND SITE

to be incurred for response actions taken or to be taken at or in connection with the release or
threatened release of hazardous substances at the Atlas Tack € orporation Superfund Site in
Fairhaven, Massachusetts (the “Site”).

B." The Commonwealth of Massachusetts (“Commonwealth”) also filed a complaint
against Setthing .Defend:mt in this Court alleging that Settling Defendant is liable to the
Commonwealth under Section 107 of CERCLA, 42 US.C. § 0607, and Section 5(a) of Chapter
21E. The Commonwealth in its complaint secks reimbursement of response costs incurred or to-
be incurred for response actions taken or to be taken at or in connection with the release or
threatened release of Waste Material at the Site.

C. Settling Defendant does not admit any liability to Plaintiffs arising out of the
transactions or occurrences alleged in the complaints.

). The United States, the Commonwealth and Settling Defendant (the “Partics™) agrec,
and this Court by entering this Consent Decree finds, that this Consent Decree has been
negotiated by the Parties in good faith, that settlernent of this matterr will avoid prolonged and
complicated litigation between the Parties, and that this Consent Decree is fair, reasonable, and
in the public interest.

THEREFORE, with the consent of the Parties to this Dccree, it 18 ORDERED,.

ADJUDGED, AND DECREED:
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1. JURISDICTION

1. This Court has jurisdiction over the subject mutfer of this action pursuant to 28 U.S.C.
§8 1331 and 1345 and 42 U.S;C. §§ 9607 and 9613(b) and also has personal jurisdiction over
Settling Defendant. This Court has pendent jurisdiction over the state law claims. Settling
. Defendant consents to and shall not challenge cntry of this Consent Decree or this Court’s
jurisdiction to enter and enforce this Consent Decree.

fII. PARTIES BOUND

2. This Consent Decree is binding upon the United States, the Commonwealth, and upcn
- Settling Defendant and its successors and assigns. Any change in ownership or corporate or
other legal status, including, but not limited to, any transfer of assets or real or personal property,
shall in no way alter the status or responsibilitics of Settling Defendant under this Consent
Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided herein, terms used in this Consent Decree which
are defined in CERCLA or in regulations prornulgatéd under CERCLA shall have the méaning,
assigned to them in -CERCLA or in such regulations. Wl;cnever terms listed betow are used in
this Consent Decree or in any appendix attached hereto, the following definitions shall apply:

“CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq.
"Chapter 21E" shall mean Chapter 21E of Massachusetts General Laws, as

amended.



Case 1:03-cv-11259-WGY Document 36 Filed 02/28/04 Page 6 of 20

HATIAWAY-BRALEY WHARF CoMPANY. INC. CONSENT DECREE Page 4 of 50
ATLAS TACK CORPORATION SUPERFUND SITE

“Commonwealth” or “State” shall mean the Commonwealth of Massachusetts.

“Consent Decree” shall mean this Consent Decree and all appendices attached
hereto. In the event of conflict between this C.onscnt Decree and any appendix, this Consent
Decree shall control.

“Conservation Easement and Restrictions” or “CER” shall mean the instrument oy
which Settling Defendant shall establish certain conservation related access easements and
restrictions on development with respect to the Church Street Proécrty as required by Paragraph
12.

“Damage Assessment Costs”™ shall mean the costs of assessing the damage for
injury to, destruction of, loss of, or lost use of Natural Resources, as a result of releases or threats
of release at or from the Site, as described in42 U.S.C. § 9607(2)(4)XC) and M.G.L. ¢. 21E §
5(a). -

“Day” shall mean a calendar day. In computing any pertod of time under this
Consent Decree, where the last day would fall on a Saturday, Sunday, or federal holiday, the
period shall run until the close of business of the next working day.

"DEP” shall mean the Massachusetts Dep;mment of Environmental Protection
and any successor department or agency, and the predecessor agency, the Department of
Environmental Quality Engincering and its predecessor agenciecs.

“DOJ” s.hall mean the United States Department of Justice and any successor

departiments, agencies or instrumentalities of the United States.
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“DOI” shall mean the United Sates Department of the Interior and any successor
departments, agencics or instrumentalities of the United States.

“Environmental Restrction and Easement” or “ERE” shall mean the instrument
by which Settling Defendant shall establish certain access easements and cnvironmental
restrictions with respect"to the Church Street Property to ensure non-interference with, or the
protectiveness of, the reredial measures performed or to be performed at the Site, as required by
Paragraph 38.

"EOEA" shall mean the Massachusetts Executive Office of Environmcntai Affairs
and any successor department Or agency.

“EPA” _shull mean the United States Environmental Protection Agency and any
successor departments,-agencics or instrumentalities of the United States.

“EPA Hazardous Substance Superfund” shall mean the Hazardous Substance Sdperfund
established by the Internal Revenue Code, 26 U.S.C. § 9507. |

"Federal Natural Resource Trustees” shall mean NOAA and DOL

“Interest” sha'll mean interest at the rate specified for interest on investments of
the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507.-compounded
annually on October 1 of each year, 1n accordance with 42 U.S.C. § 9607(a). The applicable rate
of interest shall be the rate in effect at the time the interest accrues. The rate of interest is sub ect
to change on October 1 of each year. For payments owed to the Commonwealth, “Interest” shall

mean interest at the rate set forth in M.G.L. c. 21E, § 13.
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“Municipal Sewage Sludge” shall mean any solid, semi-solid, or liquid residue
removed during the treatment of rnunicip:ﬂ waste water or domestic sewage, and may inclade
residue removed, all or in part, during the treatment of wastewater from manufacturing or
proccséing operations, provided that such residue has essentially the same characteristics as
residue removed duﬁnghthc treatment of domestic sewage.

“Municipal Solid Waste” shall mean household waste and solid waste collected
from non-residential sources that is essentially the same as household waste. While the
composition of such wastes may vary considerably, Municipal Solid Waste gcnera]ly is
composed of large volumes of non-hazardous substances (e.2., yard waste, food waste, glass, and
aluminum) and can contain small amounts of other wastes as typically may be accepted in RCRA
Subtitie D landfills. -

“NOAA” shall mean the National Oceanic and Atmospheric Administration, andr
any successor departments, agencies or insttamentalities of the United States.

"Natural Resources” shail have the meaning provided in Section 101(16) of
CERCLA,42USC.§ 9601(16), and,‘ when referring to the Comrponwcalth, shall also include
all uses of the term in Chapter 21E.

"Natural Resource Damages” shall mean any "damages” as that term is defined in
Section 101(6) of CERCLA, 42 U.S.C. § 9601(6), including damages recoverable under Section
107(a}(4)(C) of CERCLA, 42 US.C. § 9607 (a}(4)(C), ﬁnd, when referring to the
Commonwealth, shall also mean "damages” within the meaning of Section 5(a) of M.G.L.

Chapter 21E, for injury to, destruction or loss of Natura! Resources. inctuding the costs of
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assessing and evaluating such injury, destruction or loss, incurred or suffered as a result of
releases or threats of release at or from the Site.

“Natural Resource Trustees” or “Trustees” shall mean the Federal Natural
Resource Trustees and the State Natural Resource Trustees collectively.

“Paragr:iph” shall mean a portion of this Consent Decree identified by an Arabic
numeral or an upper or lower case letter.

“Parcel A" shall mean a portion of the Church Street Property described as Parcel
A in Appendix A to this Consent Decree, including any improvements thercon, comprising about
3.17 acres.

“Parties” shall mean the United States, the Commonwealth of Massachusetts and
the Scttling Defendant.

| "Plaintiffs” shall mean the United States and the Commonwealth.

“Property” or “Church Street Proﬁcrty” shall mean property owned by Scttling
Defendant located on Church Street, Fairhaven, Brstol County, Massachusetts, as described m
Appendix A to the Consent Decree, including any structure, build_:ing or permaﬁent attachment to
such property situated thereon, comprsing about 6.2 acres. .

“RCRA” shall mean the Solid Waste Disposal Act, 42 U.S.C. § 6901, et seq. (ulso
known as the Resource Conservation and Recovery Act).

“Remedial Action” shall mean those activities to be undertaken to implement the

ROD., except for operation and maintenance.



Case 1:03-cv-11259-WGY Document 36 Filed 02/28/04 Page 10 of 20

HATHAWAY-DRALEY WHARF COMPANY, INC. CONSENT DECREE Fage 8§ of 50
ATLAS TACK CORPORATION SUPERFUND STTE

“Record of Decision” or “ROD” shall mean the EPA Record of Decision refating
to the Site dated March 10, 2000.

“Section” shall mean a portion of this Consent Decree identitied by a Roman
numeral.

“Sett]iné Defcndant” shall mean HathawaynBraicy Wharf Company, Inc.

«Gite™ shall mean the Atlas Tack Corporation Superfund Site, encompassing the
entire Atlas Tack Corporation property located at 83 Pleasant Street, Fairhaven, Bristol County,
Massachusetts. the Church Street Property, and all those arcas where Waste Material emanating
from thosc parcels is now or may come to be located that have been or will be investigated or
remediated pursuant to the ROD. The Site is generally depicted on the diagiam attached hereto
as Appendix B. -

"SLE.itE Natural Resource Trustee™ shall mean the Secretary of EOEA, in the
capa,city as state trustee for Natural Resources.

“United States” shall mean the United States of America, including its
departments, agencies and instrumentalities. )

“Waste Material” shall mean (1) any "hazardous substance™under Section
101(14) of CERCLA, 42 US.C. § 0601(14); (2) any pollutant or contaminant under Section
101(33) of CERCLA, 42U.5.C. § 9601(33); (3) any "solid waste” under Section 1004(27) of
RCRA. 42 U.S.C. § 6903(27); (4) any "hazardous material” or "o1]" undf;r Section 2 of Chapler

21E; and (5) any "hazardous waste” under Massachusetts Genperal Laws Chapter 21C, Section 2.
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V. OBJECTIVES OF THE PARTIES

4. By entering into this Consent Decree, the mutual objective of the Parties is for Settling
Defendant to make paymeuts to the United States and the Commonwealth, to establish
immediate access rights. conservation and remedial restrictions with respect to the Property,
and to establish the ERE and CER with-respect to the Property, in order to address its liability for
the Site as provided in the Covenant Not to Sue by Plaintiffs in Section IX, and subject to the
Reservations of Rights in Section X.

VI. PAYMENT OF RESPONSE COSTS

5. Within 30 days of entry of this Consent Decree, Scttling Defendant shail pay to the
EPA $501,575, plus an additional sum for Interest on that amount calculated f;om January 1,
2003 through the date of payment.

6. Payment shall be made by FedWire Elcctronic Funds Transfer (“EFT™) to the U.S.
Department of Justice account in accordance with current EFT procedures, referencing USAO
File Number 2003V00133, the EPA Region and Site Spili— D Number 01C4, and DOJ Casc
Number 90-11-3-06890/1. Payment shal‘l be made in accordance with instructions provided to
Settling Deféndant by the Financial Litigation Unit of the\ U.S. Attomney’s Office in the Distric
of Massachusetts following lodging of the Consent Decree. Any payments received by the
Department of Justice after 4:00 p.m. Eastern Time shall be credited on the next business day.

7. At the time of payment, Settling Defehdant shall send notice that payment has been

made to EPA and DOIJ in accordance with Section X VI (Notices and Submissions) and to:
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United States Environmental Protection Agency
Regional Financial Management Officer
‘Region [ (Mail code MCO)
One Congress Street — Suite 1100
Boston, MA 02114
8. The total amount to be paid pursuant {o Paragraph 5 shall be deposited in the Atlas

Tack Corporation Supeffund Site Special Account within the EPA Hazardous Substance |
Superfund to be retained and used to conduct or finance response actions at or in connection with

the Site, or to be transferred by EPA to the EPA Hazardous Substance Superfund.

9. Payment to Commonwealth. Within 30 dayé. of entry of this Consent Decree, Settlin

Defendant shall pay to the Commonwealth $51,125, plus an additional sum for Interest on that

amount calculated from January 1, 2003, through the date of payment. Payr_nents to the

Commonwealth shall be in the form of a ccrtiﬁcd or cashier’s check. The check shall be made

payablc- to the Commonwealth of Massachusetts and shall reference the Atlas Tack Corp.
“Superfund Site and RTN 4-0068. Secitling Defendant shall send the check to:

Commonwealth of Massachusetts DEP
Master Lockbox #3584
Boston, MA (02241-3584

A copy of the check and notice shall also be sent to:

Matthew Brock, Environmental Protection Division
Office of the Attorney Gereral
200 Portland Strect
Boston, MA 02114
and to: _
Robert Kalaghan, Chief
Cost Recovery Unit
Department of Environmental Protection
One Winter Street
Boston, MA 02103
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VII. NATURAL RESOURCE DAMAGES

10. Pavment of Natural Resource Trustee Damage Assessment Costs:

a. Within 30 days of entry of this Consent Decree, Settling Defendant shall pay
$4,990, plus an additional sum for Interest on that amount calculated from January 1, 2003
through the date of payment, to the United States Department of the Interior (“DOT”) 1in
reimbursement of Damage Assessment Costs incurred by DOL. Such payment shall be in the
form of a certified or cashicr’s check made payable to “U.S. Department of Justice” and shall be
delivered by certified mail, return receipt requested, to'the United States Attorney’s Office for the
District of Massachusetts, Financial Litigation Unit, John J. Moakley U.S. Courthouse, Suite
9200, Boston, MA 02210. Settling Defendant shall send notice that the payincnt has been made,
referencing the name and address of the party making payment, the Site, DOI Account Number
14X5198(NRDAR), USAO File Number 2003V00133, and DOJ Case No. 90-11-3-06890/1, to
the persons listed in Section XVITI and to Department of the Interior, Natural Resource Damage
Assessment and Restoration Prograﬁl, Attn: Restoration Fund Manager, 1349 C Street, NNW_,
Mailstop 4449 Washington, D.C. 20240.

b. Within 30 days of entry of this Consent‘Decrcc, Settling Defendant shall pay
$510, plus an additional sum for Interest on that amount calculated from January 1, 2003 through
the date of payment, to the National Oceanic and Atmospheric Administration (“NOAA™), 1n
reimbursement of Damage Assessment Costs incurred by NOAA. Such payment shall be 1n the
form of a certified or cashicr’s check made payable to “U.S. Department of Justice” and shall be

delivered by certified mail, retarn recept requested, to the United States Attorney’s Office for the
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District of Massachusetts, Financial Litigation Unit, John J. Moakley U.S. Courthouse, Suite
9700. Boston, MA 02210. Settling Defendant shall send notice that the payment has been made.
referencing name and address of the party making payment, the Site, USAQ File Number
2003V00133, and DOJ Case No. 90-1 [-3-06890/1, to thc_persons listed in Section XVIIand to
Kathy Salter, NOAA DARF Manager, NOAA/NOS/OR&R, 1305 East West Highway, Building
4, Silver Spring, MD 20910.

11. Notification of Lead Administrative Trustee (“LATT). Withm a reasonable time after

the effective date of this Consent Decree, the Natural Resource Trustees will notify Settling
Defendant, EPA, and DEP of the designation of a Lead Administrative Trustee (“LAT”). The
LAT will scrve as the contact representative for the Natural Resource Trustees for all interactions
with Settling Defendant, EPA, and DEP on all Trustec-related matters under this Consent
Decrce,-unlcss otherwise specified in this Consent Decree. The LAT will only serve as the
contact representative of the Natural Resource Trustees and will not exercise trusteeship
authority on behalf of the Trustecs. All decisions by the Natural Resource Trustees regarding the
Consent Decree shall be unanimous.

12, Conservation Easermnent and Restrictions. With respect to the Church Street

Property, Settling Defendant shall execute and record in the Bristol County Southern District
- Registry of Deeds 2 CER, in accordance with the requirements of M.G.L. c. 134, §§31-32,1r.

substantially the same form as set forth in Appendix C, according to the process set forth i ths

Paragraph:
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4 The CER shall be granted to the Fairhaven-Acushnet Land Prescrvation Trust
(“Grantee™). If the Fairhaven-Acushnet Land Preservation Trust declines to accept the CER,
Settling Defendant shali grant the CER to a governmental body, or to a charitable corporatlon or
trust whose purposes include conservation of land or water areas or of the Church Street Property
in particular, in accordance with MLG.L. ¢. 184, § 32. Such governmental body or charitable
corporation or trust shﬂ] be subject to the approval of the Natural Resource Trustees.

b. Settling Defendant, witﬁin 45 days of entry of this Conscnt Decree, shall
submit to the LAT a fully executed CER, including, without limitation, subordination agrcements
or relcases as required by Paragraph 12.c, title work as required by Paragraph 12.d, and a legal
description and surveyed plan of the Church Street Property, in substantially the form attzicﬁed
hereto as Appendix C and in a form enforceable under the laws of the Commonwealth, including
M.G.L. c 184 and, as applicable, Chapter 21E. Prior to recording, the CER shall receive EOEA
and municipal administrative approvals, as applicable, pursuant to M.G.L. c. 134, §32.

c. Except as requested by Settling Defendant and approved by the Natural
Resource Trustees, the CER shall be granted with warranty covenants, free and clear of all prior
liens and encumbrances, excepl -for the ERE, and shall be; acceptable under the conveyancing
laws, standards, and practices of the Commonwealth. If there are prior liens or encumbrances on
the property, Settling Defendant shall obtain, and submit concurrently with the executed CER,

executed releases or subordination agreements from holders of such prior liens and

encumbrances (cxcept as otherwise requested by Settling Defendant and approved by the Natural
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Resource Trustees). The subordination agreements shall be in substantially the form attached
hereto as Appendix D.

d. Settling Defendant shall obtain a current title insurance commitment and
certification of ttle prcpa:¢d in accordance with conveyancing laws, standards and practices of
the Commonwealth, running to Grantee and EOEA, insuring and certifying, respectively, that
Settling Defendant holds good. clear and marketable title to the Church Street Property; and
listing any encumbrances of record, with a copy of such encumbrances to be provided to the
Grantee and LAT, along with associated release(s) and subordination agreenent(s). The
certification shall be provided by an insured title examiner. Alternatively, Settling Defendant
may provide other e\}idcncc of title acceptable to the Natural Resource Trustees. 1If such title
insurance commitment, title certiﬁcatioh, or other evidence of title reveals a defect in title,
Settling Defendant shatl correcf such defect (except as otherwise proposed by Seitling Defendant
and approved by the Natural Resource Trustees).

e. The Natural Resourcc Trustees will determine whether the CER as cxequtcd,
titlc and any necessary releases and subordination agrecments are acc_eptable. If the CER, title,
and any nccessary subordination agreements arc not accc;ptable to the Natural Resource Trustees,
the Settling Defendant shall promptly take action to correct them. Within 21 days of Seﬁling
Defendant’s receipt of the Trustees’ writien approval of the CER, title, releases and

subordination agreements, Setiling Defendant shall record said CER with the Bristol County

Southem District Registry of Deeds, at Settling Defendant’s sole cost and expense.
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f Within 30 days of recording the CER. Settling Defendant shall submit to the
LAT and Grantee a final title insurance policy and title certificqtion updated through the date of
recording the CER ot other title evidence acceptable to the Natural Resource Trustees. I the
Natural Resource Trustces determine that there has been an occurrence since the effective date of
the original commitment or report or other title evidence to impair the title, Settling Defendant
shall (except as.otherwise requested by Setthing Defendant and approved by the Natural Resource
Trustces) ensure that the record title is good, clear and marketable a_nd that all security or interest
holders are bound by. and subject to the CER in accordance with the conveyancing laws,
standards and practices of the Commonwealth.

g. Within 60 days of recording the CER, or as soon as it is available the;eafter,
Settling Defendant shall provide the LAT and Grantee with a certified copy of the original
cecorded CER showing the clerk’s recording stamps.

h. Prior to recording the CER, Settling Defendant shall record the ERE pursuart
to Paragraph 38. The rights, restrictions and any other interests establish;ad by the CER shall be
subordinate to the rights, restrictions and any other mterests established by the ERE.

. Settling Defendant shall not sell, transfer, assign, mortgage, disposc or
otherwise convey any interest in the Church Street Property, or portion thercof, other than the
recording of the ERE unless prior to such sale, transfer, assigniment, mortgage, di.sposition or
conveyance, Settling Defendant has recorded a CER, according to the process set forth in this

Paragraph.
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13. Transfer of Church Street Property.

a. Settling Defendant. after recording the ERE and the CER with respect to the
Church Street Property, shatl make best efforts to transfer ownership of the Church Street
Property, for no consideration, to & governmental body or to a charitable corporation or trust
whose purposcs include conservation of land or water arcas or of the Church Street Property in
particular. Such covernmental body or charitable corporation or trust shall be subject to the
approval of the Natural Resource Trustecs. Settling Defendant shall continue to make best
efforts to make this transfer until two years from the date that EPA certifies, in writing, that the
Remedial Action has been performed fully and that the performance standards have been
attained, unless the Natural Resource Trustees agree, in writing, that such efforts may be
discontinued at an earlier point in time.

b. After the period of time that Settling Defendant is required to make best efforts
to effectuate the transfer to a governmental body or a ch;lritab}e corporation or {rust, in
accordance with Subparagraph a of this Paragraph, Settling Defendant may transfer the Church

Street Property to any person and may receive consideration for such transfer. Such person shall

be subject to the approval of the Natural Resource Trustees.

“¢. At least 30 days prior to any transfer of the Church Street Property pursuant to
Subparagraph a or b of this Paragraph, Settling Defendant shall provide writicn notice to the
Natural Resource Trustees of the prospective transferee and shall provide the prospective
transferce with copics of the CER and ERE. Settling Defendant shall not make the transfer until

recciving the written approval of the Natural Resource Trustees.



Case 1:03-cv-11259-WGY Document 36 Filed 02/28/04 Page 19 of 20

BATHAWAY-BRALEY WHARF COMPANY, INC. CONSENT DECREE Page 17 of 50
ATLAS TACK CORPORATION SUPERFUND SITE

d. Unti! making a trapsfer of the Church Street Property pursuant o
Subparagraphs a or b of this Paragraph, Settling Defendant shall ensure that all real cstate and
other taxes applicable to the Church Street Property are paid in a timely mannet.

VIII. FAILURE TO COMPLY WITH CONSENT DECREE

14. Interest on Late Payments. If Setthing Defendant fails to make any payment under

Paragraphs 5, 9 or 10 by the reqﬁired duc date, [nterest shaill continue to accrue on the unpaid.
balance through the date of payment.
15. Stipulated Penaity.

a. Tf any amounts due under Paragraphs 5, 9 or 10 are not paid by the required due
date, Settling Defendant shall be in violation of this Cpnsent Decree and shall pay, as a stipulatzd
penalty, in addition 10 the Interest required by Paragraph 14, $1,000 per violation per day that
~ such payment is late for payments due under Paragraph 5, $500 per day that such payment is latc
for payments due undér Paragraph 9, and $100 per day that such payment is late for payments
due under Paragraph 10. However, if Settling Defendant is prohibited from making any of the
payments due under Paragraphs 5, 9, or 10 with proceeds of its. Mqrch 2.72001 sale of land on
Main Street in Fairhaven, Massachusetts 1o the Woods I—I\()k:, Martha's Vineyard and Nantucket

Steamship Authority, as a result of any order issued in Atlas Tack Comp. v. The Town of

Fairhaven and The Hathawav-Braley Wharf Co., Civil Action No. 01-10501-WGY (D. Mass.),
and if Settling Defendant has made best efforts to terminate any such order ot to have any such
order modified or vacated, then stipulated penalties <hall not accrue (but Interest shall continue to

accrue) during the period of tume that Settling Defendant is prohibited by such order from
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making the payment [rom the proceeds of the land sale. If the payment is owed to EPA, 100% of
the stipulated penalty shall be paid to EPA. iIf the payment is owed to the Commonwealth, 100%
of the stipulated penalty shall be paid to the Commonwealth. If the payment is owed to DOL,

| 100% of the stipulated penalty shatl be paid to DOL I the payment is owed to NOAA, 100% of
the stipulated penalty shall be paid to NOAA. If Setiling Defendant does not comply with _thc
provisions of Paragraph 33 (Environmental Restriction and Easement), it shall pay a penalty of
$500 per day per violation, 50% to EPA and 50% to the Commonwealth. If Settling Defendant.
does not com’ply with the provisions of Paragraph 12 (Conservation Easement and Restrictions),
it shall pay a penalty of $500 per day per violation, 25% to DO, 25% to NOAA, and 50% to the
Commonwealth. Howcver, with fespect to the obligation of Settling Defendant to obtain the
release or subordination of prior liens or encumbrances pursuant to Paragraphs 12 and 33,
stipulated penaltics shall not accrue as long as Settling Defendant has made best efforts 1o obtain
the release or subordination. Such best efforts shall include the offer of reasonable sums of
moncy in consideration of the release or subordination of the prior lien or encumbrance.

b. Stipulated penalties are due and payable within 30 days of the date of the
demand for payment of the penalties by EPA, DOL, NOP;A or the Commonwealth.
i. All payments to EPA under this Paragraph shall be identified as

“stipulated penalties” and shall be made by certified or cashier’s check made payable to “EPA
Hazardous Substance Superfund.” The check. or a letter accompanying the check, shall
reference the name and address of the party making payment, {he Site name, the EPA Region and

Site Spull 1D Number 01C4, and DOJ Case Number 90-11-3-06890/1. and shall be sent to:



Case 1:03-cv-11259-WGY Document 36-2 Filed 02/28/04 Page 1 of 34

HATHAWAY-BRALEY WHARF COMPANY, INC. CONSENT DECREE Page 19 of 50
ATLAS TACK CORPORATION SUPERFUND SITE

EPA Region I

Attn: Superfund Accounting
P.O. Box 360197M
Pritsburgh, PA 15251

1. All payments to the Commonwealth under this Paragraph shall be
identified as “stipulated penalties” and shall be made by certified or cashier’s check made
payable to the Commonwealth of Massachusetts. The check, or a letter accompanying the chezk,
shall reference the name and address of the party making payment, and the Atlas Tack Corp.
Superfund Site and RTN 4-0068, and shall be sent to:

Matthew Brock
Environmental Protection Division
Office of the Attorney General
200 Portland Street
Boston, MA 02114
A copy of the check and notice shall also be sent to:
Robert Kalaghan, Chief
Cost Recovery Unit
Department of Environmental Protection

One Winter Street
Boston, MA 02108

1i. All payments to DOI and NOAA under this Paragraph shall be paid by
certified check made payable to “U.S. Department of Fustice.” The paymer;ts shall be mailed to
the Financial Liti gation Unit, United States Attorney’s Office, John J; Moakley U.S. Courthouse,
Suite 9200, Boston, MA 02210, referencing United States v, Hathaway-Braley Wharf Co.,
USAOQ File Number 2003V00133. DOJ Case Nufnber 90-11-3-06890/1.
¢. For ali stipulated penalty payments. Settling Defendant shall Sendrnotice that

payment have been made with a copy of the check to the persons listed for notice to the United
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States and the Commonwealth in accordance with Section XVII (Notices and Submissions).
With respect to payments to EPA. notice and acopy of the check shall also be sent to-

Uuited States Environmental Protection Agency
Regional Financial Management Officer
Region I (Mail Code MCO)

One Congress Street — Suite 1100

Boston, MA 02114 '

With respect to payments to NOAA., notice shall also be sent to:

Kathy Salter

NOAA DARF Manager
NOAA/NOS/OR&R
1305 East West Highway
Building #4

Silver Spring, MD 20910

With respect to payments to DOI notice shall also be sent to:

Chief, Division of Finance

U.S. Fish and Wildlife Service

Department of the Interior

4401 North Fairfax Drive

Arlington, VA 22203

d. Penalties shall accrue as provided in this Paragraph regardless of whether EPA

Ly

NOAA, DOI or the Commonweaith has notified Settling Defendant of the violation or made 2
demand for payment, but need only be paid upon demand. All penzﬂties sh;H begin to accrue on
the day after payment or performance is due or the day a violation oceurs, and shall continue to
accrue through the date of payment or the final day of correction of the noncompliance or

completion of the activity. Nothing herein shall prevent the simultaneous accrual of separate

penalties for separate violations of this Consent Decree.
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16. If the United States or the Commonwealth brings an action to enforce this Consent
Decree, Settling Defendant shall reimburse the United States and the Commonwealih for all costs
of such action, including but not limited to costs of attorney tiume.

7. Payments made under this Section shall be in addition to any other remedies or
sanctions available to Pl..aintif fs by virtue of Settling Defendant’s failure to comply with the
requirements of this Consent Decree.

I8. Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waive payment of any portion of the stipulated penalties due to the
United States that have accrued pursuant to this Consent Decree. Notwithstanding any other
provision of this Section, the Commonwealth may, in its unreviewable discfetion, waive payment
of any portion of the stipulated penalties duc to the Commonwealth that have accrued pursuant o
this Consent Decree. Payment of stipulated penalties shall not excuse Settling Defendant from
payment as required by Section VI or from performance of any other requirements of this
Consent Decree.

IX. COVENANT NOT TO SUE BY PLAINTIFFS

19. Covenant Not to Sue by United States. Except as specifically provided in Section X

{Reservation of Ri ghts), the United States covenants not to sue or to take administrative action
against Scttling Defendant pursuant to Sections 106 and 107(a) of CERCLA, 42 U.S C. §§,~ 9606
and 9607(:1) with regard to the Site. With respect to present and future lrability, this covenant
not to sue shall take effect upon receipt of all payments required by Section VI (Payment of

Response Costs). all payments required by Section VII (Namra] Resource Dumages). and any
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amﬁunt due under Section VII (Failure to Comply with Consent Decree) for failing to make the
payments required by Sections VI and VIl in a timely manner. This covenant not to sue is
conditioned upon the satisfactory performance by Settling Defendant of its obligations under tiis
Consent Decree. This covenant not to sue extends only to Settling Defendant and does not
extend to any other pers;)n.

20. Covenant Not to Suc by the Commonwealth. Except as specifically provided in

Section X (Reservation of Rights), the Commonwealth covenants not to sue or to take
administrative action against the Settling Defendant pursuant to Section 107(a) of CERCLA, 42
US.C. § 9607(a) or Section 5(a) of Chapter 21E, with regard to the Site. The covenant not to sue
of the Commonwealih shall take effect upon receipt of all payments requircﬁi by Section V]
(Payment of Response Costs), all payments required by Section VII (Natural Resource
Damages), and any amount due under Section VI (Failure to Comply with Consent Decree) for
failing to make the payments required by Sections VI and VIl in a timely manner. This covenant
not to sue 1s conditioned upon the satis{actory performance by Settling Defendant of its
obligations under this Consent Decree. This covenant not to sue Eaxtends only to Settling
Defendant and does not extend to any other person.

X. RESERVATION OF RIGHTS

21. United States’ Pre-certification Reservations. Notwithstanding any other provision of

this Consent Decree, the United States reserves, and this Consent Decree is without prejudice to.
the right to institute proceedings in this action or in a new action, or (o issue an administrative

order seeking to compel Sctthing Defendant,
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. to perform further response actions relating to the Site, or
b. to reimburse the United States for additional costs of response
if, prior to Certification of Completion of the Remedial Action-
(1) conditions at the Site, previodsly unknown to EPA, arc discovered, or
(2) iﬁformation, previously unknown to EPA, is recerved, in whole or in pat,
and EPA determines that these previously unknown conditions or information together with an y
other relevant information indicatcs that the Remedial Action is not protective ofhumaq health
or the environment.

22. United States' Post-certification Reservations. Notwithstanding any other proviston

of this Consent Decree, the United States reserves, and this Consent Decree is without prejudic:
to, the right to iﬁstitut@proceedings in this action or in 2 new action, or to 1ssue an administrative
order scre]dng to compel Settling Defendant,
a. to perform further response actions relating to the Site, or
b. to reimburse the United States for additional costs of response if, subsequent to
Certification of Completion of the Remedial Action:
(1) conditions at the Site, previously unknown to EPA, are discovered, or
(2) information, previously unknown to EPA, 1s received, in whole or in part,
and EPA determines that these previously unknown conditions or this information together with

other relevant information indicate that the Remedial Action is not protéctive of human health or

the environment.
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23. Commonwealth's Pre-certification reservations. Notwithstanding any other provision

of this Cériscnt Decree. the Commonwealth, on behalf of DEP, reserves, and this Consent Decree
1s without prejudice to, the right jointly with, or separatcly frorﬁ, the United States to institute
proceedings in this action or in a new action under Section 107 of CERCLA, 42 US.C. § 9607,
or under any applicabIeVVState law, including but not limited to Chapter 21E, secking to compel
Settling Defendant (1) to perform other response actions at the Site or (2) to reimburse the
Commonwealth for additional response costs for response actions at the Site, to the extent that
EPA has determined that such actions required ander (1) or (2) of this Paragraph will not
significantly delay or be inconsistent with the Remedial Action if, prior to Certification of
Completion of the Remedial Action:
t. conditions at the Site, previously unknown to the Commonwealth, arc
discovered or become known to the Commonwealth, or
i. information, previously unknown to the Commonwealth, is received oy
the Commonwealth, in whole or in part,
and the DEP Corm_m'ssioner, or his or her delegate, determincs, pgrsuant to Chapter 2 lE, based
on these previously unknown conditions or this information together with any other relevant
information, that response uctioﬁs'takcn are.not protective of health, safety, public welfare, or the
environment. The United States reserves all i ghts it may have under applicable law to oppose
any determinations made or any actions taken, ordered or proposed by the Commonwealth

pursuant to this Paragraph.
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24, Commonweaith's Post-certification Icservations. Notwithstanding any other
provision of this Consent Decrée, the Commonwealth, on behal_f of DEP, reserves, and thig
Consent Decree is without prejudice to, the right joint] y with, or separately from, the United
States to institutc proceedings in this action or in a new action under Section 107 of CERCLA.
42 11.S.C. § 9607, Vor under any applicable State law, including but not ]il-nitcd to Chapter 21E,
seeking to compel Settling Defendants (1) to perform other response actions at the Site or (2) o
reimburse thc.Commonweal.th for additional response costs for response actions at the Site, to the
extent that EPA has determined that sﬁch actions required under (1) or (2) of this Paragraph will
not significantly delay or be inconsistent with the Remedial Action if, subsequent to Certification
of Completion of the Remedial Action-

. conditions at the Site, previously unknown to the Commonwealth, are
discovered or become known, or
u. information, previously unknown to the Commonwealth, is received by
the Commonwealth, in whole or in part,
and the DEP Commissioner, or his or her delegate, determines, pursuant to Chapter 21E, based
_ on these previously unknown conditions or this infonﬁatljon together with any other relevant
information, that the response actions taken are not protective of health, safety, public welfare or
the environment. The United States reserves all rights 1t may have under applicable law to
oppose any determinations made or any actions taken, ordered or proposed by the

Commonwealth pursuant to this Paragraph.
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25. As soon as reasonably practicable after the Remedial Action has been implemented,
and after a reasonable opportunity for rcvie\%/ and comment by DEP, EPA will certify in writing
that the Remedial Action has been performed fully and that the p;:rfomlance standards have bzen
attained. This certification shall constitute the Ceftiﬁcation of Completion of the Remedial
Action at 1ssue for purpbses of this Section.

26. a. For purposes of Paragraph 21 and 23, the information and the conditions
known to EPA and the Commonwealth shall include only that information and those conditions
known to EPA and the Commonwealth as of the date the ROD was signed and set forth in the

ROD and the administrative record supporting the ROD. Notwithstanding the previous sentence,

‘the Commonwealth shall be decemed to have knowledge of only the information and conditions

“known to EPA” as defined herein which are set forth in records which have been received by the
Commoﬁwcalth for its review.

b. For purposes of Paragraph 22 and 24, the information and the conditions
known to EPA and the Commonwealth shall include only that information and those conditions
known to EPA and the Cornmonwealth as of the date of Certification of Completion of the
Remedial Action and set forth in the ROD, thé administr;itivc record supporting the ROD, or t1¢
post-ROD udrninistrativc record. Notwithstanding the previous sentence, the Commonwealth
shall be deemed to have knowledge of only the information and conditions “known to EPA” as
defined herein which are set forth in records which ﬁave been received by the Commonwealth for

1ts review,
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27. Reservations concerning Natural Resource Damages. N otwithstanding any other
provision of this Decree, the United States and the Commonwealth, on behalf of their respective
Natural Resources Trustees, NOAA, DO and EOEA, reserve the right to institute proceedings
against Settling Defendant in this action or in a new action seeking recovery of Natural Resource
) Damages, based on:

1. conditions with respect to the Site, unknown to the Federal Natural Resource
Trustees or the Commonwealth thural Resource Trustee at the date of lodging of this Decree,
that result in releases of Waste Matcrial that contribute to injury to, destruction of, or loss of
Natural Resources at the Site, or

ii. information received by the Federal Natural Resource Trustees or the
Commonwealth Natural Resource Trustce after the date of lodging of this Decree which indicates
that there is injury to, destruction of, or loss of Natural Resources of a type that was unknown, or
Qf a magnitude greater than was known, to the Federal Natural Resource Trustees or the

Commonwealth Natural Resource Trustee at the date of lodging of this Decree.

28. Geﬁcral Reservations of Rights. The United States aqd the Commonwealth reserve,
and this Consent Decree is without prejudice to, all rights against Settling Defendant with respect
to all matters not expressly included within the Covenant Not to Sue by United States in
Paragraph 19 and the Covenant Not to Sue by the Commonwealth in Paragraph 20.

Notwithstanding any other provision of this Consent Decree, the United States and the

Commonwealth reserve all rights against Settling Defendant with respect to:
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a. liability for failure of Settling Defendant to meet a requirernent of this Consent
Decree;

b. crimunal Lability;

c. liability, bascd upon Settling Defendant’s transportation, treatment, storage,ror

disposal, or the arrangement for the transportation, treatment, storage, or disposal, of Waste

- Material at or in connection with the Site, after signature of this Consent Decree by Setthng

Defendant;

d. liability arising from the past, present, or future disposal, release or threat of
release of Waste Materal outside of the Site; and

e. lability based upon the failure of Settling Defendant to comply with any term,
provision or requirement of the ERE or CER established pursuant to this Consent Decree.

XI. COVENANT NOT TO SUE BY SETTLING DEFENDANT

29 Settling Defendant hereby covenants not to sue and agrees not to assert any clai;ms or
causes of action against the United States or the Commonwealth, any agency or departiment
thereof, or any of their employees, contractors, officers, or agents, with respect to the Site or this
Consent Decree, including, but not limited to: any direct ;)r indirect claim for reimbursement

from the Hazardous Substance Superfund (established pursuant to the Intemnal Revenue Code, 26

U.S.C. § 9507) or the Environmental Challenge Fund (established pursuant to Chapter 21E),

ander CERCLA Sections 106(b)(2), 107, 111, 112, or 113, Chapter 21E, or any other provisior!

of law; any claim pursuant to CERCLA Sections 107 and 113 or Chapter 21E; any claim under

the Fifth Amendment o the United States Constitution, the Massachusetts Constitution, the
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Tucker Act, 28 US.C. § 1491, or at common law, anising out of or relating to access to, land use
restrictions on, or response actions undertaken at the Site; any other claim arising out of response
actions at the Site; and any claim for costs, fees, or expenses incurred in connection with this
action under the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or any other
provision of law.

30. Nothing in this Consent Decree shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA,42US.C. § 9611, or
40 C_F.R. 300.700(d).

31. Except as provided in Paragraph 32 and Paragraph 36, these covenants not to sue
shall not apply in the event the United States or the Commonwealth brings: a cause of action or
issues an order pursuant to the reservations set forth in Paragraphs 21 - 24 and 28 (¢) - (d), but
only to the extent that Settling Defendant’s claims arise from the same response action or
response costs or damages that the United States or the Commonwealth are secking pursuant to
the applicable rescrvation.

32. Settling Defendant agrees hot to assert .ﬁny c-laims and to waive all claims or causes
of action that it may have for all matters relating to the Si‘tc, including for contribution, agains:
any person where the person’s liability to Setﬂing Defendant with respect to the Site is based
solely on having arranged for disposal or treatment, or for transport for disposal or treatment, of
hazardous substances at the Site, or having accepted for transport for disposal or treatment of

hazardous substances at the Site. if
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a. any materials contributed by such person to the Site constituting Municipal
Solid Waste (“MSW") or Municipal Sewage Sludge (“MSS™) did not exceed 0.2% of the total
volume of waste at the Site; and

b. any materials contributed by such person to the Site conlaining hazardous
sUbstanceS, but not conStituting MSW or MSS, did not exceed the greater of (i) 0.002% of the
total volume of waste at the Site, or (i) 110 gallons of hiquid materials or 200 pounds of solid
materials.

¢. This waiver shall not apply to any claim or cause of action against any person

meeting the above criteria if EPA has determined that the matedials contributed to the Site by

such person contributed or could contribute significantly to the costs of response at the Site. This

waiver also shall not apply with respect to any defense, claim, or cause of action that Settling
Defendant may have against any person if such person asserts a claim or cause of action relating
to the Site against Settling Defendant.

XII. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

33. Except as provided in Paragraph 32, nothing in this Consent Decree shall be
construed to create any rights in, or grant any cause of action to, any person not a Party to this
Consent Decree. Tﬁe preceding sentence shall not be construed to waive or nulfify any nights
that any person not a signatory to this Decree may have under applicable law. Except as

provided in Paragraph 32, the Parties expressly reserve any and all ights (including, but not

limited to, any right to contribution), defenses, claims, demands, and causes of action which they
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may have with resp.cct to any matier, transaction, or occurrence relating in any way to the Site
against any person not a Party hereto.

34, a. The Parties agree, and by cntefing this Consent Decree this Court {inds, that
Settling Defendant is entitl_ed, as of the date of entry of this Consent Decrec, to protection frorm
contribution actions or clairs as provided by Section L13(1¥2) of CERCLA, 42 U.S.C.

§ 9613(0)(2), for “matters addressed” in this Consent Dcc;ee. The “matters addressed™ in this
Consent Decree are all response actions taken or to be taken and all response costs incurred or to
be incurred, at or in connection with the Site, by the United States, the Commonwealth or any
other person and Natural Resource Damages. The “matters addressed” in this Consent Decree do
not include those response costs, response actions or Natural Resource Damhges as to which the
United States or the Commonwealth have reserved their respective rights under this Conscnt
Decree (cxccpt for claims for failure to comply with this Consent Dccrce), in the event that the
United States or the Commonwealth asserts rights against Settling Defendant coming within the
scope of such reservations.

b. The Commonwealth and Settling Defendant agree, and by entering this
Consent Decree this Court finds, that pursuant to Chaptel: 21E, § 3A (j) (2),; Settling Defendant is
entitled, as of the effective date of this Consent Decree, to profcction from claims brought
pursuant to Chapter 21E, regarding “matters addressed” in this Consent Decree, for cost
recovery, contribution, and equitable share as to those persons receiving notice and an

opportunity to comment on this Consent Decree in accordance with Chapter 21E § 3A () (2).

For purposes of this paragraph. “matters addressed” shall be as defined in Paragraph 34.a. The
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90-day comment period shall commence 30 days after the date of lodging of this Consent Decree,
Settling Defendant’s failure to provide timely and adequate notice Lo one person shall not affect
its rights as against any other person who received such notice.

35. Settling Defendant agrees that. with respect to any suit or claim for contribution
brought by it for matters related to this Consent Decrec, it will notify EPA, DOJ and the
Commonwealth in writing no later than 60 days prior to the initiation of such suit or claim.
Settling Defendant also agrees that, with respect to any suit or claim for contribution brought
against it for matters related to this Consent Decree, it will notify EPA, DOJ and the
Commonwealih in writing within ten days of scrvice of the complaint or claim upon it. In
addition, Settling Defendant shall notify EPA, DOJ and the Commonwealth within ten days of
service or receipt of any Motion for Summary Judgment, and within ten days of receipt of any
order from a court setting a case for trial, for matters related to this Consent Decree.

36. In any subsequent administrative or judicial proceeding initiated by ihe United Stales
or the CommonWealth for mjunctive relief, recovery of response costs, or other relief relatiﬁg to
the Site, Settling Defendant shall not assert, and may not maintain, any defense or claim bascd
upon the principles of waivér, res judicata, collateral estoppel, issue preclusion, claim-splitting,
or other defenses based upon any contention that the claims raised by the United States or the
Commonwealth in the subsequent proceeding were or should have been brought in the instant .
case; provided, however, that nothing in this Paragraph affects the enforceability of the Covenant -

Not to Sue by Plaintiffs set forth in Section IX.
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XIE. ACCESS AND INSTITUTIONAL CONTROLS

37. Setthing Defendant shall:
a. commencing on the date of lodging of this Consent Decree, provide the United

States, the Commonwealth and their representatives, including EPA, DEP, and their respecti\.:e
agents, contractors, subcontractors and employees, with access at all reasonable times to and over
the Church Street Property for the purpose of conducting any response activity related to the Site,
incinding, but not limited to, the following activities:

I. Monitoring, investigation, removal, remedial or other activities at the
Site, including, without limitation, operation and maintenance of any r_emedy implemented at the

Site;

[ 28]

. Venfying any data or information submitted to the United States or the
Commonwealth;

3. Conducting investigations relating to contamination at or ncar the Site;

4. Obtaining samples;

5. Assessing the need for, planning, or implementing additional resporise
actions at or near the Site; ‘

6. Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendant or its agents, consistent with Section
X1V (Access to Information);

7. Assessing Séttling Defendant’s compliance with this Consent Decree;

and
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3. Determimung whether the Site or other property is being used in a
manner that is prohibited or restricted. or that may need to be prohibited or restricted, by or
pursuant to this Conscnt Decree or the ERE.

b. commencing on the date of lodging of this Conscnt Decree, neither itself
perform, nor allow any of its employees, agents, independent contractors, lessees or assiens to
perform any of the following activities or uses in, on, over or under Parcel A:

1. withdrawal, consumption, exposure or utilization of groundwater, for
any purposc;

. excavation, drilling or otherwisc disturbing the soil for any purpose:

[

|93}

. cultivation of plants or crops for human consumption;
4. residential, commercial, industrial, or recreational activity or use; or
5. any activity or usc that would interfere with, advcrsc]y- affect or
otherwise disturb the implementation, integrity, protectivencss or operation of the remedial
measures performed or to be performed at the Site in accordance with the ROD; including

without limitation phytoremediation, if any, and ground water monitoring wells; and/or as shown

.

on the as-built plans developed or to be developed for the Remedial Action and retained on file at
EPA and DEP.

¢. Notwithstanding the restrictions established in Paragraph 37.b, above, Setiling
Defendant may perform the permitted activities and uses in accordance with Pafagraph 3
('Permiltcd Activities and Uses}) of the ERE and/or emergency excavation in accordance with

Paragraph 5 (Emergency Excavation) of the ERE, as amended.
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d. Once the ERE has been approved and recorded in accordance with Paragraph
38, below, if the restrictions established in the ERE are modi ﬁc_d pursuant to its terms, such
modifications shall be considered modifications of the restrictions set forth in Paragraph 37.b,
above.

€. Rcspbnse actions, undertaken or approved by EPA or DEP, and their respective
employees, agents, and contractors, shall not be subject to restrictions established pursuant to this
Consent Decree.

33. Environmental Restriction and Easement. With regard to the Church Street Property,

Settling Defendant shall exccute and record in the Bl*j;sto.l County Southemn District Registry of
Deeds, New Bedford, Massachusetts, an easement (hereinafter ;'Environmehtal Restriction and
Easement” or "ERE"), running with the land in perpetuity, that (i) grants a right of access for ihe
purpose of conducting any activity related to this Consent Decree, the ROD, as amended, or
related response actions including, but not limited to, those activitics listed in Paragraph 37.a.
and enforcing those testrictions listéd in Paragraph 37.b of this Consent Decree, and (i)
establishes and grants the tight to enforce the land/water use restrictions listed in Paragraph 37.b.
of this Consent Decree with respect to Parcel A, or other restrictions with respect to the Church
Street Préperty that EPA, after a reasonable opportunity for review and comment by DEP,
determines are necessary to implement and ensure non-interférence with, or the protectiveness of,
the remedial measures performed at the Site. Settling Defendant shall grant the access rights and

the nights to enforce the land/water use restrictions to the United States, on behalf of EPA and its

representatives. Such grant shall be fully assignable, in whole or in part. No grant, or
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assignment of the grant, to DEP shall be recorded without DEP's prior written acceptance of such
grant or assi.gnmcnt, in accordance with the provisions of Massachusetts General Laws c. 21E §6,
as amended. Scttling Defendant shall, within 45 days of entry of this Consent Decree, submit to
EPA for review and approval, after a reasonable Opportunity for review and comment by DEF,
with respect to such prdperty:

a. a draft ERE, in substantially the form attached hereto as Appendix E, that is
enforceable under the laws of the Commonwealth of Massachusetts:

b. asurvey plan in recordable form (and a sketch plan, if registered land) and legal
description of the property, and of any separately restricted areas if applicable;

¢. acurrent title msurance commatment and title certiﬁcatioh runnidg to EPA and DEP,
or some other evidence of title acceptable to EPA and DEP, which certifies good, clear and
market:ible title in Settling Defendant and shows title to the land described in the ERE to be free
and clear of all prior liens and encumbrances (except when those liens or encumbrances are
approved by EPA and DEP), and a copy of all relevant title documents. Subordination

agreements shall be substantially in the form attached hereto as Appendix D.

Within 15 days of EPA's approval and acceptance of the ERE and the title evidence, Settling
Defendant shali update the title search and, if it is determined that nothing has occurred since the
cffective date of the commitment to affect the ttle adversely, record the ERE and survey plan
(and sketch plan, if applicable) with the Bristol County Southém District Registry of Deceds.

Within 30 days of recording the ERE and survey plan (and sketch plan, if applicable), Settling
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Defendant shall provide EPA with title evidence updated through the time of recording and a
final title msurance policy, or other final evidence of title acceptable to EPA, and a certified copy
of the original recorded ERE and survey plan (and sketch plan, if applicable) showing the clerk’s
recording stamps. Within sixty (60) days of recording the ERE and survey plan (and sketch plan,
if applicable), or as soon as. available thereafter, Settling Defendant shall provide EPA with a
copy of the recorded ERE and survey plan (and sketch plan, if applicable), evidencing the
stamped registry book and page numbers or other, final recording information. The ERE and
title evidence (including final title evidence) shall be prepared in accordance with the U S,
Department of Justice Title Standards 2001, and approval of the sufficiency of title must be
obtained as required by 40 U.S.C. § 3111. The ERE and title evidence (including final title
evidence) and certificate of title or equivalent shall also satisly any additional requircments of the
Massachusetts Contingency Plan ("MCP"), 310 Code of Massachusetts Regulations 40.0000. A
copy of all submissions to EPA made pursuant to this Paragraph 38 shall concurrently be
submitted to DEP.

In accordance with the requirements set forth in 310 C.MiR. §40.1403(7), as amended, and
within thirty (30) days after recording and/or registering the ERE, or any amendment or release
of the ERE, Grantor shall: (i) provide the Town of Fairhaven's Cﬁief Municipal Officer, Board
of Health, Zoning Official and Building Code Enforcement Official with copies of such recorded
and/or registered ERE; (ii) publish a legal notice indicating the recording and/or registering of the

ERE, and including the information described in 3 10 C.MR. §40.1403(7)(b) 1), in a newspaper
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which circulates in the Town of Fairhaven: and (iif) provide copies of said legal notice to EPA
and DEP within seven (7) days of its publication.

39. I EPA determines, after a reasonable opportunity for review and conument by DEP,
that land/water use restrictions in the form of state or local laws, regulations, ordinances or other
governmental controls are needed to ensure the integrity and protectiveness of the remedy, or
ensure non-interference therewith, Settling Defendant shall cooperate with EPA's and the
Commonwealth’s efforts to secure such governmental controls.

40. Notwithstanding any provision of this Consent Decree, the Ugited Statcs and the
Commonwealth retain all of their access anthorities and rights, as well as all of their rights to
require land/water use restrictions, including enforcemeht authorities related thereto, under
CERCLA, RCRA, Chapter 21E, and any other applicable statute or regulations.

XIV. ACCESS TO INFORMATION

41. Settling Defendant shall provide to EPA and the Commonwealth, upon request,
copies of all records, reports, or information (hereinafter referred to as “records™) within its
possession or control or that of its contractors or agents relating to activities at the Site or to the

implementation of this Consent Decree, including, but not limited to, sampling, analysis, chain of .
custody records, manifests, trucking logs, reccipts, reports, sample traffic routing,

correspondence, or other documents or information related to the Site.

42. Confidential Business Information and Privileced Documents.

a. Setthng Defendant may assert business confidentiality claims covering part or

all of the records submitted to the United States under this Consent Decree to the extent
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permitted by and 1n accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and
40 C.ER. 2.203(b). Records determined to be confidential by EPA will be accorded the
protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies
records when they are submitted to EPA, or if EPA has notified Settling Defendant that the
records are not confidential under the standards of Section 104(e}(7) of CERCLA or 40 C.F.R.
Part 2, Subpart B, the public may be given access to such records without further notice to
Settling Defendant.

b. Settling Defendant may assert business confidentiality claims covering part or
all of the records submitted to the State under this Consent Decree to the extent permitted by und
in accordance with State law. Records determined to be confidential by DEP will be accordec.
the protection specificd under state law. If no claim of confidentiality accompanics records when
they are submitted to the State, or if the State has notified Settling befendant that the records are
not confidential under State faw, the public may be giiren access to such records without further
notice to Settling Pefendant.

c. Scftiing Defendant may assert that certain records are privileged under the
attorney-client privilege or any other privilege recognized by federal law. For submissions to the
State, Settling Defendant may assert that certain records are privileged under the attorney-client
privilege or any other privilege recognized by State law. If Settling Defendant asserts such a
pavilege in liew of providing records, it shall provide Plaintiffs with the following: 1) the title of
the record; 2) the date of the record; 3) the name and title of the author of the rcrcord; 4) the name

and title of each addressee and recipient; 5) a description of the subject of the record; and 6) the
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privilege asserted. However, no records created or generated pursuant to the requirements of this
or any other settlement with the Umited States or the Commonwealth shall be withheld on the
grounds that they are privileged.

43. No claim of confidentiality shall be made with respect to any data, including but not
limited to, all sampling,--analytica], monitoring, hydrogeologic, scientific, chemical, or
engincering data, or any other records evidencing conditions at or around the Site.

XV. RETENTION OF RECORDS

44. Until ten ycars after the entry of this Consent Decree, Settling Defendant shall
preserve and retain all records now in its possession or control, or which come into its possession

or control, that relate in any manner to (i) response actions taken at the Site,_(ii) the liability of

‘any person under CERCLA or Chapter 21E with respect to the Site, or (iii) Natural Resource

Damagés with respect to the Site, regardfcss of any corporate retention policy to the contrary.

45. After the conclusion of the document retention period in the preceding paragraph,
Settling Defendant shall notify EPA and DOJ and the Commonwealth at least 90 days prior ¢
the destruction of any such records and, upon request by EPA, DQJ or the Conimonwea]th,
Settling Defendant shall deliver any such records to EPA or the Commonweal-th. Settling
Defendant may assert that cenaiﬁ records are privileged under the attorney-client privilege or any
other privilege recognized by federal or State law, as applicable. If Settling Defendant asserts
such a privilege, it shall brovide Plaintiffs with the following: 1) the title of the record; 2) the
date of the record; 3) the name and title of the author of the record; 4) the name and title of éa«:h

addressce and recipiént: 5) a description of the subject of the record: and 6) the privilege
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asserted. However, no records created or generated pursuant to the requirements of this or any
other settlement with the United States or the Commonwealth shall be withheld on the grouncs
that they are privileged.

XVI. CERTIFICATION OF RECORDS

46. Settling Defendant hereby certifies that, to the best of its knOwIedge and belief, after
thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed of any
records, reports, or information relating to its potential liability regarding the Site since
notification of potential liability by the United States or the Commonwealth. and thét it has fully
complied with any and all EPA requests for information pursuant to Sections 104(e) and 122(c:)
of CERCLA, 42 U.5.C. §§ 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. § 6927,
and with any and all Commonwealth requests for information pursuant to Chapter 21E.

XVIL NOTICES AND SUBMISSIONS

47. Whe_ncver, under the terms of this Consent Decree, notice is requircd to be given ora
document is required to be sent by one Party to another, it shall be directed to the individuals at
‘the addresses specified below, unless those individuals or their successors give notice of a change
to the other Parties in writing. Written notice as specified herein shall constitute complete
satisfaction of any written notice requirement of the Consent Decree with respect to the United
States, EPA, DOJ, the Commonwealth, and Settling Defendant, respectively.

As to the United States

As to DOJ

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
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U.S. Department of Justice (DJ # 90-11-3-06390/1)
P.O.Box 7611 -
Washington, D.C. 20044-7611

Donald G. Frankel

Tral Attomey

Environmental Enforcement Section
ENRD )

Department of Justice

One Gateway Center
Newton, MA 02458

Asto EPA

Chief, Superfund Legal Office

Office of Environmental Stewardship
EPA Region 1 (Mail Code SES)

One Congress Street — Suite 1100
Boston, MA 02114

Re: Atlas Tack Corp. Superfund Site

Remedial Project Manager -~ Atlas Tack Corp. Superfund Site
Office of Site Remediation and Restoration :

EPA Region I (Mail Code HBO)

One Congress Stieet — Suite 1100

Boston, MA 02114

As to DOI

Mark Barash, Regional Attorney
United States Department of Interior
Office of the Solicitor

One Gateway Center, Suite 612
Newton, MA 02458

As 10 NOAA

Gwendolyn Wilkie

Regional Attorney for Natural Resources
National Oceanic & Atmospheric Administration
One Blackburm Drive, Suite 205

Gloucester, MA 01930
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As to the Commonwealth

As to the Attorney General

Matthew Brock, Environmental Protection Division
Department of the Attorney General

One Ashburton Place

Boston, MA 02108

Re: Atlas Tack Corp. Superfund Site

As to the DEP

Burcau of Waste Site Cleanup
Department of Environmental Protection
One Winter Street, 7 Floor

Boston, MA 02108

Re: Atlas Tack Corp. Superfund Site

As to FEOEA

Dale Young, Natural Resource Damage Coordinator
Executive Office of Environmental Affairs -

Natural Resource Damages Program

Suite 900

251 Causcway Street

Boston, MA 02114-2316

As to Setthine Defendant

John D. Moore, Chairman
Moore & Isherwood, Inc.
156 Eighth Street

New Bedford, MA 02740

XVIII. RETENTION OF JURISDICTION

48. Fhis Court shall retain jurisdiction over this matter for the purpose of interpreting

and enforcing the terms of this Consent Decree.



Case 1:03-cv-11259-WGY Document 36-2 Filed 02/28/04 Page 26 of 34

HATHAWAY-BRALEY WHARF COMPANY, INC. CONSENT DFCREE Page 44 of 50
ATLAS TACK CORPORATION SUPERFUND SITE

XIX. INTEGRATION/APPENDICES

49. This Consent Decree and its appendices constitute the final, complete and exclusive
agreement and understanding among the Parties with respect to the settlement embodied in th's
Consent Decree. The Parties acknowledge that there are no representations, agreements or
understandings rf:]ating&to the settlement other than those expressly contained in this Consent
Decree. The following appendices are attached to and mcorporated into this Consent Decree:

Appendix A: Description of Church Street Property (including Parcel A)

Appendix B: Map of Site

Appendix C: Conservation Easement and Restrictions

Appendix D: Subordination Agreement

Appendix E: Environmental Restriction and Easement

XX. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

J0. This Consent Decree shall be lodged with the Court and subject to a public notice
and comment in accordance with 28 C.ER. § 50.7 and Chapter 21E § 3A (7) (2). The United
States reserves the right to withdraw or withhold its consent to thxs Consent Decree if comments
recerved d19close facts or considerations which show that the Conscm Decree is inappropriate,
iumproper or inadequate. In the event of the United States’ withdrawal from this Consent Decree,
the. Commonwealth reserves its r1 ght to withdraw from this Consent Decree. The
Commonwealth also reserves the nght to withdraw or withhold its consent to the entry of this
Consent Decree if comments received disclose facts or considerations ‘which show that the

Consent Decree violates state law, orif comments recerved disclose facts or considerations
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which show that the Consent Decree’s termination of the rights of third parties by operation of
Chapter 21E, § 3A (j) (2) would render the Consent Decree unfair. In the e;/ent of the
Commonwealth's withdrawal from this Consent Decree, the United States reserves its o cht to
withdraw from this Consent Decree. Settling Defendant consents to the entry of this Consent
Decree without further notice and agrees not to challenge entry or the terms of the Consent

Deccrec.

XXI. SIGNATORIES/SERVICE

51. Each undersigned representative of Settling Defendant to this Cénsent Decree, the
Assistant Attorney General for the Environment and Natural Resources Division of the United
States Department of Justice and the Assistant Attorney General for the Commonwealth of
Massachusetts certifies that he or she is authorized to enter into tﬁe terms and condittons of this
Conscn.t Decree and to eiecute and bind Jegally such Party to this document.

52. Settling Defendant hereby agrees not to oppose entry of this Consent Decree by this
Court or to challénge any provision of this Consent Decree, unless the Urﬁted States has notified
Settling Defendant in writing that it no longer supports entry of the Consent Decree.

53. Settling Defendant shall identify, on the attached signature page, the naﬁe and
address of an agent Who is authorized to accept service of process by mail on behalf of that Party
with respect to all matters arising under or relating to this Consent Decree. Settling Detendant
hereby ﬁgrees to accept service in that manner and to waive the formal service rcquifements sct
forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local rules of this

Court, including but not limited to, service of a summons. The Parties agree that Settling
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Defendant necd not file an answer to the complaint in this action unless or until the Court
cxpressly declines to enter this Consent Decree,
XXI1I. MODIFICATION

54. Material modifications of this Consent Decree may be made by written agrecement of
the Parties and the approval of the Court. Non-material modifications of this Consent Decren
may be made by written agrcement of the Partics, which shall be effective upon filing with the
Court.

55. Nothing in this Section shall be deemed to alter the Court's power to enforce,
supervise or modify this Conscnt Decree.

XXMHi. FINAL JUDGMENT

56. Upon approval and entry of this Consent Decree by the Court, this Consent Decrce
shall constitute the final judgment between and among the United States, the Commonwealth,

and Settling Defendant.

i
SO ORDERED THIS _Z__g DAY OF @ 2004,

Hedlm A

United States Digifi gc
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v.

Hathaway-Braley Wharf Company. Inc. and Commonwealth v. Hathawav-Braley Wharf
Company, Inc., relating to the Atlas Tack Corporation Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date: {2 {;5 {225 mtb\ O{_‘?fﬁ“‘m
W

Acti Aqsmtant Attorney General
? Environment & Natural Resources Division

Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

"

| n ] 7 7
o 5&’/ /i/j ' f/f 1 mﬁ(@é

Donald G. Frankel

Trial Attorney

Environmental Enforcement Sectlon
Environment & Natural Resources Division
Department of Justice

One Gateway Center, Suite 616

Newton, MA 02458

(617) 450-0442

Date: 6”!3‘0/53

MICHAEL J. SULLIVAN
United States Attorney
Distnict of Massachusetts

GEORGE B. HENDERSON, 11
Assistant United States Attorney
U.S. Courthousc

Suite 9200

One Courthouse Way

Boston, MA 02210
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United State sV,
Hathaway-Braley Wharf Company, In¢, and Commonwealth v. Hathaway-Bralev Whartf
Company. Inc., relating to the Atlas Tack Corporaton Supertund Site.

Date: %Z&j@é 0’7 q_ &7&

Robert W. Varney

Regional Admmlstrator

U.S. Environmental Protection Agency
Region 1

One Congress Street — Suite 1100 (RAA)
Boston, MA 02114

. A/ v
D %’jmiog :ff/: muld R iz
ate: l

Ronald A. Gonzilez

Senior Enforcement Counsel

Office of Environmental Stewardship
U.S. Environmental Protection Agency
Region [

One Congress Street — Suite 1100 (SES)
Boston, MA 02114
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THE UNDERSIGNED PARTIES entcr into this Consent Decree in the matter of United States v
Hathaway-Bralev  Wharf Company, Inc. and Commonwealth v, Hathawavy-Bralev Wharf
Company, Inc., relating to the Atlas Tack Corporation Superfund Site.

FOR THE COI\/IMONWEAL_TI—I OF MASSACHUSETTS

Matthew Brock

Assistant Attorney Gencral
Environmental Protection Division
One Ashburton Place

Boston, Massachusetts 02108

FOR THE COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF ENVIRONMENTAL PROTECTION

Late:

Edward P. Kunce, Acting Commissioner
Department of Environmental Protection
Commonwealth of Massachusctts

One Winter Street

Boston, Massachusetts 02108

FOR THE COMMONWEALTH OF MASSACIIUSETTS
NATURAL RESOURCE TRUSTEE

Date:

Ellen Roy Herzfelder, Secretary

Executive Office of Environmental Affajrs
Commonwealth of Massachusetts

100 Cambridge Street, 20th Floor

Boston, Massachusetts 02202
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THE UNDERSIGNED PARTIES enter into this Conscnt Decree in the matter of United States v.
Hathaway-Braley Wharf Company, Inc. and Commdnwealth v. Hathawav-Braley Wharf
Company, Inc., relating to the Atlas Tack Corporation Superfund Site.

-

FOR THE COMMONWEALTH OF MASSACHUSETTS

Date:

Matthew Brock

Assistant Attormey General
Environmental Protection Division
One Ashburton Place

Boston, Massachusetts 02108

FOR THE COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF ENVIRONMENTAL PROTECTION

Date: 9@ {,75,;1/() ﬂ 3 / ffﬁ'zﬂ‘/ /7,/@;%

Edward P. Kunce, Acting Commuissioner
Dcpartment of Environmental Protection
Commonwealth of Massachusetts

One Winter Street

Boston, Massachusetts 02108

FOR THE COMMONWEALTH OF MASSACHUSETTS
NATURAL RESOURCE TRUSTEE

Date:

Ellen Roy Herzfelder, Secretary
Executive Office of Environmental Affairs
Commonwealth of Massachusetts

100 Cambridge Street, 20th Floor

Boston, Massachusetts 02202
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United Stz
Eathaway-Braley Wharf Company, Inc. and Commonwealth v. Hathaway-Braley Wharf
Company, Inc., relating to the Atlas Tack Corporation Superfund Site.

tes v,

FOR THE COMMONWEALTH OF MASSACHUSETTS

Date:

Matthew Brock

Assistant Attorney General
Environmental Protection Division
One Ashburton Place

Boston, Massachusetts 02108

FOR THE COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF ENVIRONMENTAL PROTECTION

Diite:

Edward P. Kunce, Acting Commissioner
Department of Environmental Protection
Commonwealth of Massachusctts

One Winter Street

Boston, Massachusetts 02108

FOR THE COMMONWEALTH OF MASSACHUSETTS
NATURAL RESOURCE TRUSTEE :

-
. _/‘-'-.7
Date: _ Jume 25, 2003 /% -s .

Eﬂen"’ﬁoy Herzfeld{%, Secr

Executive Officc of Envir ental Affairs
Commonwealth of Massa usefts

251 Causeway Street, Suite 900

Boston, Massachusetts 02114
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Hathawav-Braley Whar{ Company, Inc. and Commonwealth v. Hathawav-Braley Wharf
Company, Inc., relating to the Atlas Tack Corporation Superfund Site.

FOR DEFENDANT HATHAWAY-BRALEY WHARF
COMPANY, INC.

e Ty DA Dot

Norman Maynard, Preddent
137 Petty Lane
Westport, MA 02790

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: John D. Moore
Title: Designated Representative
Address: Moore & Isherwood, Inc.

156 Eighth Street
New Bedford, MA 02740



